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DECISION AND ORDER
BY MEMBERS PEARCE, KAPLAN, AND EMANUEL

On June 1, 2017, Administrative Law Judge Charles J.
Muhl issued the attached decision. The Respondent filed
exceptions and a supporting brief, the General Counsel
filed an answering brief, and the Respondent filed a reply
brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings, and conclusions and
to adopt the recommended Order as modified and set in
full below.!

! The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

The Respondent excepts to the judge’s finding that it violated Sec.
8(a)(1) by unlawfully interrogating one of its employees concerning his
union sympathies. The Respondent, however, does not state, either in
its exceptions or supporting brief, any grounds on which this purported-
ly erroneous finding should be overturned. Therefore, in accordance
with Sec. 102.46(b)(2) of the Board’s Rules and Regulations, we shall
disregard this exception. See Holsum de Puerto Rico, Inc., 344 NLRB
694 fn. 1 (2005), enfd. 456 F.3d 265 (1st Cir. 2006).

The Respondent excepts to the judge’s determination that the Union
did not waive its right to bargain over the creation of the nonunit ener-
gy services agent and transportation foremen positions. As we have
previously noted, however, “The Board has never found an exception to
an employer’s duty to refrain from unilaterally changing the scope of a
unit--again, a permissive subject of bargaining--based on defenses
recognized in cases dealing with mandatory bargaining subjects.”
Somerset Valley Rehabilitation & Nursing Center, 364 NLRB No. 43,
slip op. at 4 (2016), enfd. WL 1312809 (3d Cir. 2018) (unpublished).

We amend the judge’s remedy to provide that the make-whole rem-
edy for the mechanics and meter specialists who were not laid off by
the Respondent shall be computed in accordance with Ogle Protection
Service, 183 NLRB 682 (1970), enfd. 444 F.2d 502 (6th Cir. 1971),
rather than with F. W. Woolworth Co., 90 NLRB 289 (1950). The Ogle
Protection formula applies where, as here, the Board is remedying “a
violation of the Act which does not involve cessation of employment
status or interim earnings that would in the course of time reduce back-
pay.” Ogle Protection Service, supra at 683; see also Pepsi-America,
Inc., 339 NLRB 986, 986 fn. 2 (2003).

366 NLRB No. 112

ORDER

The National Labor Relations Board orders that the
Respondent, Glades Electric Cooperative, Inc, Lake Plac-
id, Moore Haven, and Okeechobee, Florida, its officers,
agents, successors, and assigns, shall

1. Cease and desist from

(a) Eliminating classifications contained in the bar-
gaining unit without the consent of the Union or a Board
order.

(b) Changing the terms and conditions of employment
of its unit employees without first notifying the Union
and giving it an opportunity to bargain.

(c) Refusing to accept and process grievances filed on
behalf of bargaining unit employees.

(d) Bypassing the Union and dealing directly with em-
ployees concerning their terms and conditions of em-
ployment.

(e) Laying off or otherwise discriminating against em-
ployees because of their union activities or because
charges have been filed with the Board on their behalf.

(f) Coercively interrogating employees about their un-
ion sympathies.

(g) Threatening to lay off employees because of their
union activities or because charges have been filed with
the Board on their behalf.

(h) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Before implementing any changes in wages, hours,
or other terms and conditions of employment of unit em-
ployees, notify and, on request, bargain with the Union
as the exclusive collective-bargaining representative of
employees in the following bargaining unit:

All employees in the classifications of Ground Man,
Meter Specialist, Warehouse Specialist, Mechanic, 1st
Year Apprentice, 2nd Year Apprentice, 3rd Year Ap-
prentice, Certified Meter Technician, Certified Line-
man, Certified Substation Technician, Journey Meter
Technician, Journey Lineman, Journey Substation
Technician, Lead Lineman, Lead Substation Techni-
cian, and Lead Meter Technician; excluding supervisor
personnel, including staking supervisors, professional
personnel, technical and office clerical employees, in-
cluding those who act in a confidential capacity to the
Cooperative, and all other employees not specifically
included.

We shall modify the judge’s recommended Order to conform to the
Board’s standard remedial language. We shall substitute a new notice
to conform to the Order as modified.
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(b) Rescind the November 30, 2015 elimination of the
mechanic and meter specialist job classifications and the
consequent transfer of work performed by such employ-
ees outside of the bargaining unit represented by the Un-
ion.

(c) Within 14 days from the date of this Order, offer
Emily Hancock and Chad Sevigny and any other em-
ployees who previously held the positions of mechanic
and meter specialist reinstatement to their former posi-
tions with the same wages, benefits, and other terms and
conditions of employment that existed prior to November
30, 2015, or if those jobs no longer exist, to substantially
equivalent positions, without prejudice to their seniority
or any other rights or privileges previously enjoyed.

(d) Make the former mechanics and meter specialists
whole for any loss of earnings and other benefits suffered
as a result of the elimination of these positions, in the
manner set forth in the remedy section of the judge’s
decision as amended in this decision.

(e) Compensate the former mechanics and meter spe-
cialists for the adverse tax consequences, if any, of re-
ceiving lump-sum backpay awards, and file with the Re-
gional Director for Region 12, within 21 days of the date
the amount of backpay is fixed, either by agreement or
Board order, a report allocating the backpay awards to
the appropriate calendar years for each employee.

(f) Accept and process the Union’s grievance concern-
ing the January 7, 2016 verbal warning issued to Emily
Hancock.

(g) Make Emily Hancock and Chad Sevigny whole for
any loss of earnings and other benefits suffered as a re-
sult of the discrimination against them, in the manner set
forth in the remedy section of the decision.

(h) Compensate Emily Hancock and Chad Sevigny for
the adverse tax consequences, if any, of receiving lump-
sum backpay awards, and file with the Regional Director
for Region 12, within 21 days of the date the amount of
backpay is fixed, either by agreement or Board order, a
report allocating the backpay awards to the appropriate
calendar years for each employee.

(1) Within 14 days from the date of this Order, remove
from its files any reference to the unlawful layoffs, and
within 3 days thereafter, notify the employees in writing
that this has been done and that the layoffs will not be
used against them in any way.

(j) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,

necessary to analyze the amount of backpay due under
the terms of this Order.

(k) Within 14 days after service by the Region, post at
its Lake Placid, Moore Haven, and Okeechobee, Florida
facilities copies of the attached notice marked “Appen-
dix.”? Copies of the notice, on forms provided by the
Regional Director for Region 12, after being signed by
the Respondent’s authorized representative, shall be
posted by the Respondent and maintained for 60 consec-
utive days in conspicuous places, including all places
where notices to employees are customarily posted. In
addition to physical posting of paper notices, notices
shall be distributed electronically, such as by email, post-
ing on an intranet or an internet site, and/or other elec-
tronic means, if the Respondent customarily communi-
cates with its employees by such means. Reasonable
steps shall be taken by the Respondent to ensure that the
notices are not altered, defaced, or covered by any other
material. If the Respondent has gone out of business or
closed the facility involved in these proceedings, the Re-
spondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former
employees employed by the Respondent at any time
since November 30, 2015.

() Within 21 days after service by the Region, file
with the Regional Director for Region 12 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. July 2, 2018

Mark Gaston Pearce, Member
Marvin E Kaplan Member
William J. Emanuel, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

2 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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APPENDIX

NoOTICE ToO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency Of The United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT eliminate classifications contained in the
bargaining unit, including the positions of mechanic and
meter specialist, without the Union’s consent or an order
of the National Labor Relations Board.

WE WILL NOT change your terms and conditions of
employment without first notifying the Union and giving
it an opportunity to bargain.

WE WILL NOT refuse to accept and process grievances
filed by the Union on your behalf.

WE WILL NOT bypass the Union and deal directly with
our employees in the above-described bargaining unit
concerning your wages, benefits, or other terms and con-
ditions of employment.

WE WILL NOT lay off or otherwise discriminate against
any of you because of your union activities or because
charges have been filed with the Board on your behalf.

WE WILL NOT coercively question you about your un-
ion sympathies.

WE WILL NOT threaten to lay off any of you because of
your union activities or because charges have been filed
with the Board on your behalf.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL, before implementing any changes in wages,
hours, or other terms and conditions of employment of
unit employees, notify and, on request, bargain with the
Union as the exclusive collective-bargaining representa-
tive of our employees in the following bargaining unit:

All employees in the classifications of Ground Man,
Meter Specialist, Warehouse Specialist, Mechanic, 1st
Year Apprentice, 2nd Year Apprentice, 3rd Year Ap-
prentice, Certified Meter Technician, Certified Line-
man, Certified Substation Technician, Journey Meter

Technician, Journey Lineman, Journey Substation
Technician, Lead Lineman, Lead Substation Techni-
cian, and Lead Meter Technician; excluding supervisor
personnel, including staking supervisors, professional
personnel, technical and office clerical employees, in-
cluding those who act in a confidential capacity to the
Cooperative, and all other employees not specifically
included.

WE WILL rescind the November 30, 2015 elimination
of the mechanic and meter specialist job classifications
and the consequent transfer of work performed by such
employees outside of the bargaining unit represented by
the Union.

WE WILL, within 14 days from the date of the Board’s
Order, offer Emily Hancock and Chad Sevigny and other
employees who previously held the positions of mechan-
ic and meter specialist reinstatement to their former posi-
tions with the same wages, benefits and other terms and
conditions of employment that existed prior to November
30, 2015 or, if those jobs no longer exist, to substantially
equivalent positions, without prejudice to their seniority
or any other rights or privileges previously enjoyed.

WE WILL make the employees who previously held the
positions of mechanic and meter specialist whole for any
loss of earnings and other benefits resulting from our
unlawful elimination of these positions, less any net in-
terim earnings, plus interest, and WE WILL also make
such employees whole for reasonable search-for-work
and interim employment expenses, plus interest.

WE WILL compensate the employees who previously
held the positions of mechanic and meter specialist for
the adverse tax consequences, if any, of receiving lump-
sum backpay awards, and WE WILL file with the Regional
Director for Region 12, within 21 days of the date the
amount of backpay is fixed, either by agreement or
Board order, a report allocating the backpay awards to
the appropriate calendar years for each employee.

WE WILL accept and process the Union’s grievance
concerning the January 7, 2016 verbal warning issued to
Emily Hancock.

WE wiLL make Emily Hancock and Chad Sevigny
whole for any loss of earnings and other benefits result-
ing from their layoff, less any net interim earnings, plus
interest, and WE WILL also make such employees whole
for reasonable search-for-work and interim employment
expenses, plus interest.

WE WILL compensate Emily Hancock and Chad
Sevigny for the adverse tax consequences, if any, of re-
ceiving lump-sum backpay awards, and wE WILL file
with the Regional Director for Region 12, within 21 days
of the date the amount of backpay is fixed, either by
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agreement or Board order, a report allocating the back-
pay awards to the appropriate calendar years for each
employee.

WE WILL, within 14 days from the date of the Board’s
Order, remove from our files any reference to the unlaw-
ful layoffs, and WE WILL, within 3 days thereafter, notify
each of them in writing that this has been done and that
the layoffs will not be used against them in any way.

GLADES ELECTRIC COOPERATIVE, INC.

The  Board’s  decision can be found at
https://www.nlrb.gov/case/12-CA-168580 or by using the
QR code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor Re-
lations Board, 1015 Half Street, S.E., Room 5011, Washing-
ton, DC 20570, or by calling (202) 273-1940.

Rafael Aybar, Esq., for the General Counsel.
Brian W. Koji, Esq. (Allen, Norton & Blue, P.A.), of Tampa,
Florida, for the Respondent.
Doug Sellars (IBEW), of Bradenton, Florida, for the Charging
Party.
DECISION

CHARLES J. MUHL, Administrative Law Judge. On Novem-
ber 30, 2015, Respondent Glades Electric Cooperative elimi-
nated two bargaining unit job classifications and simultaneous-
ly created two nonunit positions. It moved all of the old unit
work to the new job classifications and filled the positions with
the former bargaining unit employees. The Respondent did so
without notifying, bargaining with, or obtaining the consent of
Local 1933 of the International Brotherhood of Electrical
Workers, the affected employees’ bargaining representative.
The General Counsel’s complaint alleges that these actions
violate Section 8(a)(5) of the National Labor Relations Act,
either because they constitute a change in the scope of the unit
or a transfer of bargaining unit work outside the unit. The Re-
spondent’s initial move resulted in a domino effect of allegedly
unlawful actions, culminating in the July 11, 2016 layoff of two
affected employees after the Respondent returned them to the
bargaining unit.

As discussed fully herein, I conclude that the Respondent
changed the scope of the bargaining unit when it removed spe-
cific jobs that had been included in the unit without the Union’s
consent. I also find that the Respondent violated the Act in the

other manners alleged in the General Counsel’s complaint.
STATEMENT OF THE CASE

On January 27, 2016, the International Brotherhood of Elec-
trical Workers, Local 1933, AFL-CIO (the Union or Charging
Party) initiated this case, when it filed the original unfair labor
practice charge against Glades Electric Cooperative, Inc. (the
Respondent or Company). Region 12 of the National Labor
Relations Board (the Board) docketed the charge as Case 12—
CA-168580. On April 28, 2016, the Union filed an amended
charge in that case. On May 9, 2016, the Union filed the origi-
nal charge in Case 12-CA-175794. On May 24, 2016, the
Union filed an amended charge in that case.

On May 31, 2016, the General Counsel issued a complaint
against the Respondent in Case 12-CA-168580. The com-
plaint alleges that the Respondent eliminated the bargaining
unit positions of mechanic and meter specialist on November
30,2015. It also claims the Respondent simultaneously created
the nonunit positions of transportation foreman and energy
services agent, transferring the bargaining unit work in the
eliminated positions to the new job classifications. The com-
plaint further alleges the Respondent announced these changes
to employees and solicited unit employees to fill the nonunion
positions. These actions are alleged to have constituted an
unlawful change in the scope of the bargaining unit made with-
out the Union’s consent and an unlawful unilateral change in
working conditions. The complaint also claims that the Re-
spondent implemented new wage rates and other terms and
conditions of employment for employees in the new positions.
On June 9, 2016, the Respondent filed a timely answer to the
complaint, denying these allegations and asserting multiple
affirmative defenses.

On July 13, 2016, the Union filed the original charge in Case
12-CA-180034. On July 25, 2016, the Union filed a second
amended charge in Case 12-CA-175794.

On July 28, 2016, the General Counsel issued an order con-
solidating Case 12-CA—-168580 and Case 12-CA-175794. The
consolidated complaint added an allegation that the Respondent
refused to accept and process grievances filed on behalf of
bargaining unit employees in the energy services agent position
on or about January 18, 2016. On August 9, 2016, the Re-
spondent filed a timely answer to the consolidated complaint,
again denying the substantive allegations and asserting affirma-
tive defenses.

On August 26, 2016, the Union filed an amended charge
against the Respondent in Case 12-CA—-180034.

Finally, on September 30, 2016, the General Counsel issued
an order further consolidating cases and a second consolidated
complaint, thereby adding Case 12-CA-180034. That com-
plaint included new allegations that, on June 27, 2016, the Re-
spondent threatened to lay off employees because of their union
membership and support, as well as due to their filing of charg-
es with the Board in the prior two cases. The second consoli-
dated complaint further alleged that the Respondent laid off
employees Emily Hancock and Chad Sevigny on June 27,
2016, due to their union activities and the Union’s filing of
charges with the Board on their behalf. On October 11, 2016,
the Respondent filed a timely answer to the second consolidat-
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ed complaint, denying the substantive allegations and asserting
multiple affirmative defenses.

This case was tried in Fort Myers, Florida, on December 14,
15, and 16, 2016. On the entire record, including my observa-
tion of the demeanor of witnesses and after considering the
briefs filed by the General Counsel and the Respondent on
March 3, 2017, I make the following findings of fact and con-
clusions of law.

FINDINGS OF FACT
I. JURISDICTION

The Respondent is a private, non-for-profit electric coopera-
tive engaged in the business of distributing electricity to its
members. The Respondent’s principal office and place of busi-
ness is in Moore Haven, Florida. The Company also has facili-
ties in Lake Placid and Okeechobee, Florida. In conducting its
business operations in the past 12 months, the Respondent de-
rived gross revenues in excess of $250,000. It also purchased
and received, at its Florida facilities goods valued in excess of
$5000 directly from points located outside of the State of Flori-
da. Thus, at all material times, I find that the Respondent has
been an employer engaged in commerce within the meaning of
Section 2(2), (6), and (7) of the Act, as the Respondent admits
in its answer to the complaint. I also find, and the Respondent
admits, that the Union is a labor organization within the mean-
ing of Section 2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

Glades Electric Cooperative, Inc. is owned by approximately
12,000 members/customers. The Respondent distributes elec-
tricity to its members and tracks their usage through roughly
16,300 active meters. The geographic territory the Company
serves is 5000 square miles in largely rural areas. It includes
four counties and two Seminole reservations. The “power sup-
ply north” area encompasses Highland and Okeechobee coun-
ties. The Lake Placid facility is the main office in that area.
The “power supply south” area is made up of Glades and Hen-
dry counties. The Moore Haven facility is located in that area.
Since 2011, Jeffrey Brewington has been the chief executive
officer of the Company. He has worked for the Respondent
since 2000.

At the time of the hearing, the Respondent’s work force to-
taled about 70 employees. Going back to the early 1970s, a
portion of that work force has been represented by the Union.
The bargaining unit contained approximately 30 employees in
November 2015. The parties’ last collective-bargaining agree-
ment ran from October 29, 2013, to October 28, 2016.! The
contract listed the job classifications contained in the unit,
which included mechanics and meter specialists. Gregory
Krumm has been the president and business manager of the
local since 2011. Krumm works for a different electric cooper-
ative in Florida. The Union has two stewards each at its Moore
Haven and Lake Placid offices, who also are employees of the
Respondent. Matthew Perry is one of the stewards at Lake
Placid.

! GC Exh. 5.

A. The Work of Mechanics and Meter Specialists Prior
to November 30, 2015

Prior to November 30, 2015, the Respondent employed three
meter specialists: Emily Hancock, Donald Murphy, and Chad
Sevigny. Their job duties were to read the Respondent’s
16,000 meters each month to determine customer electricity
usage for billing purposes. The meter specialists also discon-
nected, reconnected, and reread meters when necessary.” Chel-
sea Lowder was the immediate supervisor of the meter special-
ists. Lowder’s supervisor was Margaret Ellerbee, then the Re-
spondent’s director of member services.

At some point in 2014, the meter specialists began installing
“AMI,” or auto read, meters. These new meters allow the Re-
spondent to determine customer electricity usage electronically
and remotely, without the need for a manual meter reading. For
a subset of the auto read meters, meter specialists concurrently
installed “remote disconnect” equipment. This equipment per-
mitted the Respondent to remotely cut off electric service to a
customer. The Respondent targeted the meters of certain cus-
tomers who had repeated issues paying their bills on time for
remote disconnect installation.

The Respondent’s proposed 2015 budget and strategic work
plan, dated November 25, 2014, referenced its ongoing AMI
meter installation.’ The plan noted that the installation had
begun and projected its completion by the end of 2015. The
plan also stated that the Company would begin transitioning
meter specialists into member service specialist positions by the
end of the year, freeing them up to provide new services.
Member service specialists are not in the bargaining unit.

At different points in 2015, the Respondent’s supervisors
discussed with meter specialists, and their union stewards, the
fact that meter specialists’ job duties would be changing as a
result of the auto read meter installation. However, the Re-
spondent provided no specifics about what changes would oc-
cur. The meter specialists completed their portion of the auto
read meter installation in November 2015.

In this same timeframe, the Respondent also employed two
mechanics: Jesse Brown and Jeffrey Prescott. The mechanics
were responsible for preventative maintenance and repair of
vehicles and other equipment in the Respondent’s fleet. This
included oil changes, repairing fenders, tire changing, painting,
and small welding. The mechanics completed the repairs either
at one of the Respondent’s facilities or in the field if a vehicle
broke down. At times, the mechanics reported vehicle prob-
lems that were caused by driver error to a supervisor. James
Morrissey, the power supply manager south, oversees the Re-
spondent’s fleet and supervised the mechanics.

During strategic planning sessions prior to November 30,
2015, the poor condition of the Respondent’s fleet of vehicles
was a frequent topic. The vehicles did not last as long as they
should, due to improper use and unreported damages. The
Respondent often had to report vehicle incidents to an outside
organization that monitored its safety compliance. The organi-
zation recommended that the Respondent send its drivers to

2 The Respondent refers to disconnects of electricity supply as
“clean up collections.”
3 R. Exh. 4.
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driving school.

To address this issue, Morrissey came up with the idea of
creating a new job classification: transportation foreman. The
purpose of the position was to have someone who could hold
the drivers accountable for the equipment they were operating.

B. The Respondent’s Creation of the Transportation Foreman
and Energy Services Agent Positions on November 30, 2015

On November 30, 2015, Brewington sent a letter* to all em-
ployees, which stated the following concerning meter special-
ists:

With the completion of the AMI system we no longer have
need for meter readers, however this system has created new
opportunities for us and we will transition our Meter Special-
ists to Energy Services Agents. In this new position our em-
ployees will become certified in energy auditing and begin
servicing our members with home and business energy audits
as one new responsibility. In addition we expect increased ac-
tivities with power diversion, open service order investiga-
tions, LED light program, front counter and call center to
name just a few. As we continue to understand the offerings
available from the AMI system we expect the Energy Ser-
vices Agents to become more and more utilized to improve
service to our members.

Brewington also discussed mechanics:

First in Fleet we have reorganized, creating new Transporta-
tion Foreman positions with designated supervisory responsi-
bilities. We will have a northern supervisor who will be re-
sponsible for all equipment at the Lake Placid yard and the
Okeechobee office. Likewise, we will have a southern super-
visor who will be responsible for all equipment at the Moore
Haven yard. And finally we will have a third supervisor re-
sponsible for generators and projects. Among other duties,
these foremen will be charged with monitoring equipment us-
age with the intent of extending its useful life. And with a
Foreman in charge of specific areas we expect to better serve
you the user of fleet equipment.

The Respondent designated both the energy services agent
(ESA) and transportation foreman (TF) positions as outside the
bargaining unit.

On that same date, Ellerbee met with Hancock and Murphy.
Ellerbee told the two meter specialists about the new ESA posi-
tion. Ellerbee said that it was a nonunion position, but would
pay $22 per hour, or more than a union raise would give them.
She said that ESAs would have an opportunity for training on
how to perform energy audits. Hancock and Murphy then
signed a form indicating they were interested in the position.
The remaining meter specialist, Sevigny, was at a hospital with
his girlfriend on November 30, 2015. Ellerbee called him and
said she had to come and see him about something important.
Ellerbee then went to the hospital and met with Sevigny, where
he too signed the ESA job interest form. The Respondent later
transferred Hancock, Murphy, and Sevigny to the ESA posi-
tion, effective November 30, 2015.

4 GC Exh. 22.

The Respondent also posted the transportation foreman job
openings on the same date. Brown and Prescott signed the
form expressing interest in the position. The Respondent ulti-
mately transferred both to the TF position, starting November
30, 2015. The Company increased their hourly pay rate from
$28.16 to $30 per hour. A little more than a week later on De-
cember 8, 2015, Henry Gunn accepted the Respondent’s offer
to become the third TF. Gunn was hired from outside the
company, but had worked for the Respondent in the past.

The Union first learned of the creation of the nonunit ESA
and TF positions, after the Respondent provided employees
with its notification letter. Prior to then, the Respondent had
not notified the Union of its plan to transfer the unit employees
to these new positions.

On December 15, 2015, the Union filed a grievance over the
Respondent’s transfer of the unit employees to the new, nonunit
positions. The Union also submitted a letter from Krumm to
Brewington requesting that the employees be returned to their
old positions. Krumm argued that the “new positions you re-
quired these employees to accept are the same jobs they were
performing.” The Respondent denied the grievance at step 1 on
December 21, 2015. In the written explanation for the denial,
Brewington stated:

Under the terms of the Collective Bargaining Agreement and
applicable law, management has the exclusive right to reor-
ganize, create, or discontinue job positions and the duties and
responsibilities assigned to particular positions. . . .

Contrary to the Union’s grievance, to the extent that the new-
ly-established positions were rescinded, the affected employ-
ees would not have reverted to the prior positions, but rather
would have been subject to layoff due to the lack of need in
the prior positions. In an effort to avoid layoffs, affected em-
ployees were offered the opportunity to fill the newly-created
positions instead.

During processing of the grievance, the Respondent and the
Union met multiple times. At the step 1 meeting, Krumm told
Brewington the Union had an issue with the Respondent creat-
ing the new positions without telling the Union or giving it the
chance to bargain. The Union appealed the grievance to step 2
on December 29, 2015. The Respondent again denied the
grievance at that step on January 11, 2016.° At the step 2
grievance meeting, Krumm asked Brewington why the Re-
spondent could not have talked to the Union about the situation.
Brewington reiterated as to the meter specialists that it was
either they got transferred to the ESA positions or he could no
longer keep them. Brewington stated the mechanics became
supervisors in the TF position, due to a new GPS monitoring
system for the fleet. Krumm asked that the Respondent delay
the moves until the upcoming negotiations for a successor con-
tract.

At one of the meetings in January 2016, an unidentified un-
ion representative said there was nothing stronger than a bind-
ing union contract. Brewington asked how they figured that,
because Florida was a right-to-work state and he could fire

5 GC Exhs. 23, 24, 25, and 41.
6 All dates hereinafter are in 2016.
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them for not liking their shirt.”

C. The Work of Transportation Foremen®

After mechanics were transferred to the TF position, they
continued to perform all of the job duties they previously per-
formed as mechanics. In addition, Gunn and Prescott took on
new job duties related to oversight of the Respondent’s fleet of
72 vehicles. The Company purchased a software system for
“automatic vehicle location” (AVL).® This AVL system al-
lowed the Respondent to remotely track the movements and
operation of each vehicle. The resulting data is transmitted and
stored on a website. The Respondent purchased the software in
December 2015. From then until April or May 2016, Brown
and Prescott installed the necessary equipment on each vehicle
to enable monitoring of drivers.

On January 20, Gunn and Prescott sent identical emails to
employees in Moore Haven and Lake Placid announcing the
installation of the AVL system software.!® In the announce-
ment, the new TFs stated that the purpose of the software was
to improve driver safety and prolong the useful life of the Re-
spondent’s equipment. The communication further described
the information that the system would track. It added that this
information would be analyzed to determine “drivability” and
possible changes that needed to take place in the operation of
the vehicles.

The AVL system generates a weekly “driver safety scorecard,”
tracking a driver’s acceleration, turning, braking, and speeding.!! A
driver’s scores in each of these areas are combined to generate an over-
all safety score. Gunn and Prescott are responsible for reviewing the
weekly scorecards, then passing them out to each driver. The two also
were given the responsibility of speaking to drivers about the report, if
the overall score was below 75. Since the software was installed, Gunn
and Prescott only talked to three drivers about low safety scores.!> In
addition, the Respondent determined that it would not discipline any
driver for low scores until at least January 1, 2017. This was done to
insure that drivers could get comfortable with the new system. There-
after, Gunn and Prescott will notify Morrissey, if a driver’s perfor-
mance does not improve following a conversation with a driver about
the scorecard.!3

7 Union Steward Perry testified in this regard. (Tr. 205.) Neither
Brewington nor any other Respondent witness disputed this testimony.

8 Around September, the Respondent changed the name of this job
title to “Operations Foreman.”

° The software is referred to as “Trimble” or “AVL” throughout the
transcript.

10R. Exhs. 13 and 14.

"'R. Exhs. 16 and 17.

12 Tr. 526-527, 579.

13 Brewington, Morrissey, and Gunn testified concerning the new TF
job duties. (Tr. 520-527, 577-581, 658-660.) Neither Brown nor
Prescott testified. Gunn provided a conclusory statement that he had
authority to discipline employees. I do not credit that testimony, be-
cause both Brewington and Morrissey characterized the TFs’ authority
solely as the ability to recommend discipline. (Tr. 527, 658, 665.)
Moreover, that characterization fits with Gunn’s specific testimony.
Gunn defined his authority as having a one-on-one conversation with
the driver, then reporting it to his supervisor if performance did not
improve. (Tr. 579-580.) Thus far, he has had no occasion to do any-
thing but talk to a driver. Gunn also admitted on cross examination that
he would not issue discipline to employees, without consulting with
Morrissey first. (Tr. 587.)

The third TF, Brown, plays no role in monitoring drivers’
performance. Instead, he is responsible for overseeing the
Company’s 11 generators, all welding, and health department
inspections every 2 years.

Other changes to the TFs’ job duties include evaluating ven-
dors who service vehicles and equipment; purchasing any
product needed to repair a vehicle, if the cost is $1000 or less;
and putting a vehicle back in service without further superviso-
ry approval.

In addition to the TFs, the Respondent also employs a fleet
service coordinator named Alison Beck. She has assisted in the
field level oversight of the Company’s vehicles and equipment,
both prior to and after the creation of the TF position. The TFs
can assign certain work tasks to Beck. The tasks include order-
ing parts for vehicles and getting vehicles to and from vendors
for service. The TFs also tell Beck when to clean up the Moore
Haven office.™

Despite these new duties related to the AVL system, the TFs
still spend almost all of their worktime performing the job du-
ties they previously did as mechanics. The TFs also retained
the same ability to remove unsafe vehicles from operation. '

D. The Work of Energy Service Agents

Murphy and Sevigny worked as ESAs from November 30,
2015, to June 27, 2016. Hancock served in the position from
November 30, 2015, to January 18, 2016.

Once meter specialists became ESAs, they continued to per-
form tasks related to meter reading in the field. They went out
and manually read new auto read meters, if they stopped re-
motely communicating with the office. They continued to per-
form disconnects, reconnects, and rereads of meters. Although
the ESAs had less meters to manually read, they were spread all
over the Respondent’s extensive geographic territory. As a
result, the ESAs spent more time driving than they had when
their principal function was to manually read meters.

Nonetheless, with the elimination of having to read 16,000
meters manually, the residual meter reading functions did not
provide full-time work for the ESAs during the 7 months Mur-
phy and Sevigny served in the position.'® To fill in the gap, the

14 Tr. 514-515. Tr. 534-536.

!5 Gunn gave conflicting accounts of what the time split was be-
tween old and new job duties. He first said it broke down to 50 percent
each, but later indicated his new duties only took up 30 percent of his
work time. (Tr. 584, 590.) I find the latter figure more likely, although
understated, in light of the description Gunn provided of his AVL sys-
tem job duties. To this point, Gunn has had to review approximately
35-40 driver score cards, one page each, per week. He had only two
conversations with employees beyond that. Based upon my own re-
view of these scorecards, it simply could not take a day and a half, or
30 percent of each 40-hour week, to review them. While Gunn also
testified that he now has to look for new vendors and train employees
as a TF, he gave no indication of what that specifically involved or how
much time he spends on it. For all these reasons, I conclude the TFs
almost exclusively spend their work time performing mechanics’ job
duties.

16 T credit Murphy’s forthright and specific testimony concerning the
lack of work he and Sevigny had after being transferred to the ESA
position. (Tr.474.) Murphy exhibited a sincere demeanor when testi-
fying in this regard. Admitting his difficulty in filling work days, as a
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Respondent found other, unspecified job duties for them to
perform. For Murphy, this included collecting bill payments
submitted to the Company’s drop boxes, located throughout its
geographic territory. The drop box collections previously were
performed by member services representatives.

As for new job duties as ESAs, the Respondent planned to
provide training to the employees, so that they could become
certified at performing home energy audits. The purpose of the
audits was to help customers make their homes more energy
efficient. The certification process was supposed to take about
2 years. In January 2016, the Company sent Murphy and
Sevigny to an introductory 2-day course in Tampa. Later that
same month, the Respondent sent them for 4 days of training in
Alabama, on how to check air ducts in homes for leaks. How-
ever, the Respondent never sent the two for any additional en-
ergy audit training thereafter. From November 30, 2015, to
June 27, 2016, no ESA actually performed any energy audit
functions.

The Respondent’s Transfer of Hancock Out of the Energy Ser-
vices Agent Position in January 2016

On January 7, the Respondent issued a “verbal warning” (in
writing) to Hancock.!” Tt was signed by Ellerbee and Lowder.
Lowder told Hancock she was being disciplined for attitude
towards a coworker. The warning stated that ESAs had been
counseled the day before about their attitudes towards employ-
ees and that they needed to make an effort to have good work-
ing relationships with coworkers. An email, also dated January
7, was attached to the warning from Rene Rimes, one of Han-
cock’s co-workers. Rimes described a conversation between
her and Hancock that day, in which she alleged that Hancock
was short with her. Almost immediately after receiving the
discipline, Hancock filed a harassment complaint with the Re-
spondent’s human resources department. '

A conflux of events followed on January 18. The Union
filed a grievance to contest Hancock’s January 7 discipline.
The Union also appealed its grievance over the transfer of em-
ployees out of the meter specialist and mechanic positions to
step 3. In response to Hancock’s harassment complaint, Brew-
ington and a human resources representative advised Hancock
that they found no harassment. The Respondent also trans-
ferred Hancock out of the ESA position and into a call center

current employee with the Respondent’s CEO in the hearing room,
gives further credence to the testimony. Although Sevigny said his
duties were “pretty much the same thing,” he also testified about ex-
pressing concern to supervisors over the possibility of layoffs when he
was an ESA. (Tr. 383, 393-395.) Such a concern is consistent with a
reduced workload, not with continuing to have the same work.

17 GC Exh. 45.

'8 This warning was the second that Hancock received in 3 months.
On November 9, 2015, the Respondent suspended Hancock for 2 days
without pay. Ellerbee told Hancock that the suspension was due to
Hancock’s insubordination, reckless driving, and lack of courtesy to a
customer. Ellerbee advised Hancock that a customer called in and
complained about her. Prior to then, the Respondent had not formally
disciplined Hancock. However, she had been involved in two vehicle
accidents in February and April 2015. On November 17, 2015, the
Union filed a grievance contesting the suspension. (GC Exh. 20.)

representative position.!?

On January 20, Michael McDuffie, the supervisor of Union
Steward Perry, handed the Union’s grievance over Hancock’s
January 7 discipline back to Perry. McDuffie stated that Han-
cock was not in the bargaining unit and had no standing to
bring the grievance.

On January 28, the Respondent denied the Union’s grievance
over the elimination of the meter specialist and mechanics posi-
tions at step 3.

The Respondent and the Union had no further contact re-
garding the creation of the ESA and TF positions until May
2016.

E. The “Coffee Meeting” Between Brewington and Sevigny in
May 2016

In May 2016, Brewington conducted “coffee meetings” with
employees to discuss any workplace concerns they had. This
included a meeting with Sevigny. Brewington discussed a
contract that the Respondent was losing to another power com-
pany as of June 30. The two also talked about the work
Sevigny was performing as an ESA. Sevigny conveyed that he
was driving around a lot. Sevigny also suggested other work
that ESAs could be doing. At some point, Brewington asked
Sevigny how he felt about the Union. Sevigny responded that
Florida was a right-to-work state and he really did not know
about unions in Florida. During this discussion, Brewington
also told Sevigny he did not want the Union to run his company
and that he wanted to run his company his way.?

19 The parties presented evidence and argument concerning the va-
lidity of Brewington’s asserted reason for transferring Hancock out of
the ESA position. Brewington testified that, when he learned Hancock
was in a relationship with supervisor Megan Randolph, he had to trans-
fer her to a different position where Randolph would have no oversight
of her. The General Counsel contends that the Respondent revised its
“Nepotism” policy subsequent to Hancock’s transfer, to provide post-
hoc cover for Brewington’s asserted reason for the transfer. The re-
vised policy included a new provision prohibiting “romantic and sexual
relationships,” including same-sex relationships, between supervisors
and employees. The Respondent contends the policy revision had been
contemplated well before Brewington learned of the relationship. I find
this evidence irrelevant to the legal issues presented in this case and do
not rely on it in rendering my decision. The General Counsel’s com-
plaint does not allege the Respondent’s transfer of Hancock out of the
ESA position was an unlawful act under the NLRA, nor could it since
alleged discrimination based upon a same-sex relationship is not cov-
ered by the Act.

20 T credit Sevigny’s testimony regarding —403.) Sevigny testified
with specificity and consistency concerning what Brewington said. He
also appeared genuine while testifying about this, despite his obvious
discomfort with the formal hearing environment. In contrast, when
asked an opened-ended question about their conversation, Brewington
gave a rambling response with generalities and little about what he
actually said to Sevigny. (Tr. 639.) He did not provide, or appear to
have any recollection, of his specific discussion with Sevigny, includ-
ing about the Union. (Tr. 661.) That lack of recall also means I cannot
afford any weight to Brewington’s denial that he did not “interrogate”
Sevigny during their discussion. (Tr. 640.) However, I do not credit
Sevigny’s testimony that he had two identical conversations with Brew-
ington, one in February and one in May. Sevigny provided no differen-
tiation in what was said at the two meetings. I find it illogical that the
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F. The Respondent’s Layoff of Hancock and Sevigny, Effective
July 11, 2016

On May 6, an arbitration hearing was held over the Re-
spondent’s 2-day suspension of Hancock back in November
2015.

Also at some point in May 2016, Brewington and Krumm
met to further discuss the Respondent’s creation of the two new
positions. Brewington suggested a possible, quid-pro-quo reso-
lution to the dispute. He told Krumm the Respondent was will-
ing to move the meter specialists back to the bargaining unit, if
the Company could keep the transportation foremen as supervi-
sors outside the unit. As he had previously, Krumm responded
that he thought the two should address the issue in contract
negotiations.

On May 31, the General Counsel issued the first complaint
against the Respondent in Case 12-CA-168580. That com-
plaint contained the allegations related to the Company’s trans-
fer of bargaining unit employees to the nonunit ESA and TF
positions.

In early June, Hancock’s supervisor in the call center, Susan
Watkins, told Hancock that she needed to change her job title
back to ESA. Hancock continued to work as a call center rep-
resentative thereafter.

On June 8, Krumm advised Brewington via email that the
Union was declining the Respondent’s quid-pro-quo offer to
resolve the situation.

In a letter dated June 14, Brewington told Krumm that the
Respondent now was “considering reorganizing its operations
as it pertains to the job classifications of Energy Services
Agent, Transportation Foreman, Meter Specialist, Mechanic,
and Lead Lineman.” Brewington further stated that the Re-
spondent was willing to meet with the Union and negotiate over
these issues. He provided dates at the end of June and begin-
ning of July for bargaining. Krumm responded by letter dated
June 22. He said the Union definitely was “interested in meet-
ing and understanding” the reorganization of job classifications
and potential layoffs. Krumm suggested wrapping these topics
into negotiations over the successor contract. Krumm indicated
he was not available to engage in discussions until July 13.2!

However, prior to any bargaining or discussions taking
place, Brewington held a meeting with Hancock and Murphy
on June 27. Brewington told the two that he was tired of
fighting the Union and he was not going to spend customers’
money on it anymore. Brewington said that the Respondent
was transferring the ESAs back to the meter specialist position
on July 11. He told the two that he was keeping Murphy, but
that Hancock and Sevigny were being put on 2 weeks of paid
leave, then would be laid off. He said the Respondent was

two would have the exact same conversation on two different occa-
sions.

Beyond Brewington’s statements to Sevigny, Hancock also testified
concerning a comment she overheard Lowder make to Sevigny and
Murphy on November 2, 2015, well before the Respondent eliminated
the bargaining unit positions. (Tr. 272-274.) Hancock stated that
Lowder told the two: “You all can take your Union handbooks and
shove it up your asses.” Lowder did not testify, so Hancock’s testimo-
ny in this regard is uncontroverted. Thus, I credit the testimony.

2 GC Exhs. 28 and 29.

offering her and Sevigny 6 weeks of severance. He said the
layoffs were occurring because there was not enough work for
all three of them to do. Hancock asked Brewington why he was
keeping Murphy, since she had more seniority than him. Brew-
ington responded that was not how he read it.”

Brewington also gave the employees a written notification of
the layoff decision.”? Brewington stated therein that Hancock
and Sevigny were chosen “[a]fter considering the criteria set
forth in the collective bargaining agreement.” Brewington also
said:

In addition, if agreeable with your Union representative, the
Cooperative also proposes to offer both [Sevigny] and [Han-
cock] severance in the amount of six weeks’ pay, contingent
on agreeing to a mutually-acceptable general release agree-
ment. Assuming the Union is agreeable, whether you elect to
accept severance is solely your choice.

Brewington also confirmed that both Hancock and Sevigny
were being placed on 2 weeks of paid administrative leave prior
to the layoff.

On that same date, Brewington emailed a letter to Krumm
advising him of the layoffs and severance offer. He also at-
tached the employee notification letter, which he stated in his
email he had “provided” to the employees.?* Brewington stated
that the Respondent had made the decision to return the ESAs
to meter specialists. He further stated that, pursuant to article 3
of the parties’ contract, the Company had determined that two
meter specialists needed to be laid off. Brewington said that
Hancock and Sevigny had been selected for layoff pursuant to
the parties’ contract, specifically article 10.3. At the end of the
letter, Brewington advised Krumm of the Respondent’s will-
ingness to offer the two laid-off employees 6 weeks of sever-
ance pay, “subject to the Union’s approval.” He noted that the
payment was contingent on the signing of a mutually-agreeable
general release.

The last Respondent communication dated June 27 was from
Brewington to all employees to announce the layoffs.?> There-
in, Brewington stated:

With the installation of [auto read meters] we knew the vast
majority of Meter Specialist work would be eliminated and as
such [the employees] were assured we could create new posi-
tions for them. That was the reason for Energy Service
Agents. Unfortunately my creation of these new positions has
been battled since day one and I have spent far too much of
the membership’s money in legal fees. So today the Energy
Service Agents were notified that effective July 11, 2016 they
would revert to Meter Specialist with two of the three posi-

22 As to Brewington’s statements in this meeting, I credit Hancock’s
uncontroverted, detailed, and consistent testimony. (Tr. 261, 300-302.)
Moreover, I found Hancock’s demeanor to be confident and reliable
when testifying in this regard. Brewington did not testify about this
meeting and Murphy’s short testimony concerning it was not contradic-
tory in any way to Hancock’s account. (Tr. 479.)

23 GC Exh. 30, p. 4.

24 GC Exh. 30, p. 3. The record is not clear on whether Brewington
notified the Union or the employees first on June 27. However, no
dispute exists the notifications were provided the same day.

25 GC Exh. 31.
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tions laid off.

Brewington also noted that the Respondent was providing two
weeks of paid administrative leave to the laid-off employees
and “had offered them a severance package.”

At the time the Respondent made the layoff decision,
Sevigny was in the midst of an extended leave of absence.
Thus, Brewington emailed the written layoff notification to
him. Thereafter, Sevigny called Brewington, who told Sevigny
he was sorry, but it was the Union’s fault that Sevigny got laid
off. He added that the Union would not let them go to the ESA,
so Brewington put them back to the meter specialist job and
laid them off.?

As noted above, the Respondent relied upon articles 3 and
10.3 of the parties’ contract in making the layoffs. Article 3 is
the management rights’ provision. In relevant part, article 3.2
states:

The Cooperative specifically reserves the exclusive right in
accordance with its judgment to. . . . layoff and recall employ-
ees to work. . . . expand, reduce, alter, combine, transfer, as-
sign, or cease any job, department, operation, or service, [and
to] determine the number, location, and operations of plants
and divisions and department (sic) thereof, the assignment of
work, and the size and composition of the work force.

Article 10.3, a portion of the contract provisions on seniority,
states in relevant part:

The principle of classification seniority shall govern in the
matter of layoff for lack of work, recall following layoff, and
promotions, when, among the employees to be considered,
experience, skill, cooperativeness and reliability are relative
equal.

Article 10.6 of the contract addresses the accumulation of clas-
sification seniority:

Employees transferred to jobs outside the bargaining unit will
accumulate additional classification seniority during such pe-
riod of transfer, and in the event of return to the bargaining
unit, their classification seniority shall apply in accordance
with this Article.

G. The Events Following the Layoffs of Hancock and Sevigny

On June 30, the Union filed a grievance concerning the
layoffs.

On July 1, while Hancock and Sevigny were on paid admin-
istrative leave, an arbitrator rendered a decision related to the
grievance over Hancock’s November 2015 suspension.?’” In the
decision, the arbitrator concluded that Hancock had engaged in
misconduct. He noted she had received repeated complaints
about her attitude and erratic driving from both customers and
fellow employees during a period from January to November
2015. However, the arbitrator also concluded that the Re-
spondent had failed to provide Hancock with due process be-
fore disciplining her. The arbitrator sustained the grievance

26 Again, I credit the uncontroverted testimony of Sevigny in this re-
gard (Tr. 400-401). Brewington did not testify concerning this conver-
sation.

27 GC Exh. 21.

with backpay, removed the 2-day suspension from Hancock’s
file, and reduced her discipline to a verbal warning.

In a July 11 letter to Krumm, Brewington wrote: “While we have
attempted to try to avoid layoffs by looking at creating other positions
that solution has not proven to be as fruitful as I had hoped. As a con-
sequence, layoffs of two of the three positions were unavoidable.”?®

In a separate communication to Krumm that same date,
Brewington noted that Sevigny asked about his severance pay
and the Respondent told him the Union had not approved it as
yet. Brewington asked Krumm if the Union would approve the
severance. Krumm responded via email dated July 14. He
expressed confusion over the Respondent’s severance offer. He
specifically asked whether the employees would be barred from
returning to work with the Respondent, if they accepted the
severance. On July 18, Brewington responded via email and
provided Krumm with a copy of the proposed severance
agreement.?

In its written step 3 denial of the layoff grievance dated Au-
gust 3, the Respondent again stated that the layoffs were due to
lack of work after the installation of the auto read meters.’® In
addition, Brewington also clarified that the choice of Hancock
and Sevigny for layoffs was not based on classification seniori-
ty, but rather the employees’ respective experience, skill, coop-
erativeness, and reliability. Finally, with respect to the ESA
position, Brewington said:

[The Respondent] already attempted to launch an Energy Ser-
vices Auditing program with the hope that these employees
may be able to help establish that program. After seven
months, it became apparent that the ESA initiative was un-
likely to be productive with these employees at any time in
the foreseeable future.

On August 22, the Respondent notified Hancock of an open-
ing in a nonunit, systems operator job. On August 29, Hancock
accepted the position. Hancock continued to be employed by
the Respondent at the time of the hearing in this case.’!

The Respondent also made three job offers to Sevigny fol-
lowing his layoff. Although Sevigny previously worked out of
the Lake Placid facility, each of the positions the Respondent
offered him after the layoff was located at its Moore Haven
office. Sevigny declined the offers, because Moore Haven was
too far from his home.

After Hancock and Sevigny were laid off, the residual meter
functions that Murphy was performing as the lone meter spe-
cialist took up only 50 to 60 percent of his overall worktime.
The Respondent assigned new duties to Murphy to fill the re-
mainder.*?

H. Credibility: The Respondent’s Reason for Returning ESAs
to the Meter Specialist Position

Although many of the facts in this case are undisputed, one

28 GC Exh. 34.

29 GC Exhs. 35 and 44; R. Exh. 28.

30 GC Exh. 38.

31 R. Exhs. 32, 33, and 35.

32 As with his testimony about his pre-layoff workload and for the
same reasons discussed above in fn. 16, I credit Murphy’s testimony
regarding his workload after the layoffs. (Tr. 468-470, 488-490.)
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major question exists which, in my view, has a significant bear-
ing on the lawfulness of the Respondent’s layoffs. It also re-
quires the evaluation of witness credibility. That question is
why the Respondent returned Hancock, Murphy, and Sevigny
to the meter specialist position on June 27, 2016.

Brewington testified concerning the reasons for the elimina-
tion of the ESA position after 7 months. With respect to his
testimony as a whole, I found that Brewington provided nu-
merous responses that were conclusory or vague. He often
failed to provide specifics in areas particularly relevant to the
issues in dispute, except in response to leading questions on
direct. He also did not directly answer the questions posed by
counsel or gave nonresponsive answers that included signifi-
cant amounts of extraneous, irrelevant information. These
factors detracted from his overall credibility.

As to this specific issue, Brewington initially stated:

[T1t’s going through the whole process of trying to create the
positions to move them into, and it not working, and then fi-
nally, ultimately as we were trying to use them in other areas,
it wasn’t working. Just things weren’t working out for the en-
ergy service position. So it was obvious we had no choice but
to put them back to the meter specialist as the Union was ask-
ing us to do, and there was not enough work to support three
meter specialists.®

Brewington later elaborated as to why he decided none of the
employees could continue in the ESA position.>* As to Han-
cock, Brewington said:

Some of the actions, her history, through the whole entire
time that she’s been with us, there was some current concerns
with that. . . . she had altercations with members. She had al-
tercations with employees in positions of authority throughout
the Co-op. . . . you need a professional person, under control,
good attitude to go into a member’s home.

Brewington also testified about his alleged concerns with Mur-
phy, stating:

I see these guys that were part of Energy Service Group
out in Oregon [who performed energy audits and from
where Brewington’s idea for ESAs originated], and they
were of a different quality of person. I believe most of
them are probably college educated and everything else.
And I don’t want to go into—with a half-baked program
and send people into our members’ home[s] and not
have good people doing it and not have a fear of alterca-
tions between members and employees.

Finally, as to Sevigny, Brewington stated:

He was a very troubled young man with a lot of things going
on in his life, and I was just concerned about sending him into
members’ homes. . . .[t]hat was compounded with the report
on his class work and that and the education he was sent off to
do so.

When subsequently questioned as to why he even started going

3 Tr. 63-64.
34 Tr. 643-646.

down the path of creating the ESA position, Brewington re-
sponded:

1 didn’t know then. I didn’t know how it would work out, but
once we decided to go in that direction and develop the pro-
gram, and it would take time to do that, once we identified the
education, it took more than a month, and then it was, from
then on it was a challenge, our new position was challenged
with the demand [from the Union] to put them back into
member meter specialists.

Ellerbee also testified in this regard.’> In response to leading
questions, Ellerbee stated generally that she became concerned
about the three employees’ suitability to become energy audi-
tors. That concern allegedly was based on their level of profes-
sionalism and the work tasks needed to perform the job. The
only specific example she gave of this involved Sevigny. Ap-
parently, after the January training, Ellerbee asked Sevigny a
question about unspecified “calculations.” Sevigny could not
remember the calculations, then could not find them in his
handbook. In the end, he had to ask Murphy how to do it.
Ellerbee also claimed to have relayed her concerns to Brewing-
ton, but not until May or June of 2016. When asked why Mur-
phy and Sevigny were not sent to additional training, she stated:
“They weren’t that professional, and they, the Union wanted us
to put them back as a meter specialist. They insisted.”*®

I do not credit Brewington’s and Ellerbee’s testimony that
the Respondent eliminated the ESA position, because Hancock,
Murphy, and Sevigny lacked the professionalism needed to
perform energy audits. Neither witness provided, or indeed
had, any factual basis for that conclusion. The ESAs did not
perform any actual job tasks related to energy audits, from
which their performance could be evaluated. The lone ESA
task that Murphy and Sevigny completed was to attend 6 days
of training. But that training was completed in January 2016.
Thus, if the two could not be adequately trained on the job, the
Respondent would have known that 5 months before it elimi-
nated the ESA position. Ellerbee gave no explanation as to
why she did not discuss this with Brewington immediately after
the training. She also did not explain why it came up again
months later. 7 Moreover, if the employees were not profes-
sional enough based on their performance as meter specialists,
Brewington would have been well aware of that prior to his
creation of the ESA position. At that time, the Respondent had
employed Murphy for at least 10 years, Sevigny for more than
7 years, and Hancock for more than 3 years. The employees
did not suddenly become less professional after they became
ESAs. But Brewington created the ESA position anyway and
filled it with Hancock, Murphy, and Sevigny.*®

35 Tr. 601-603.

36 Tr. 619.

37 The Respondent’s performance appraisal for Sevigny dated Febru-
ary 29 does not mention any problems that Sevigny had with the train-
ing. (R. Exh. 39.) To the contrary, Lowder wrote: “Over the next 6
months I expect to see a lot of new opportunities for Chad involving the
Energy Surveys. I think he learned quite a bit at our training and will
continue to grow his knowledge as he moves further into the position.”

3% The Respondent also did not explain why Hancock had to be re-
turned to the ESA position at all. Hancock had been working as a call
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The chronology of events in this case and the Respondent’s
own contemporaneous statements provide the real reason for
the Respondent’s transfer of the ESAs back to meter specialists.
After the Union filed the original charge in this case concerning
the elimination of unit positions on January 27, no further ESA
training took place. In fact, the Respondent took no additional
action for months, until after the General Counsel issued the
initial complaint on May 31. Two weeks later and only after
Krumm rejected Brewington’s quid-pro-quo settlement offer,
Brewington advised the Union for the first time that the Re-
spondent was considering reorganizing its operations, including
as to meter specialists and ESAs. Although Brewington initial-
ly told Krumm he was willing to negotiate over this, the Re-
spondent instead went forward with the reorganization before
any negotiations took place. In fact, Brewington essentially
implemented the quid-pro-quo solution he earlier proposed and
the Union rejected. He returned the meter specialists to the unit
and retained the transportation foremen outside the unit. Then,
when announcing the layoffs, Brewington told Sevigny it was
the Union’s fault. He also told all employees he was tired of
spending customers’ money on legal fees. This evidence estab-
lishes that the Respondent transferred the ESAs back to meter
specialists, in response to the General Counsel’s complaint and
the Union sticking to its guns on the return of both meter spe-
cialists and mechanics to the unit. In their testimony, Brewing-
ton and Ellerbee even admitted, albeit reluctantly, that the Un-
ion’s insistence upon the employees being returned to the meter
specialist position played into the Respondent’s decision. That
is the only portion of Brewington’s and Ellerbee’s testimony in
this regard that I credit.

Analysis

1. DID THE RESPONDENT’S ELIMINATION OF THE METER SPECIALIST
AND MECHANIC POSITIONS VIOLATE SECTION 8(A)(5)?

A. Legal Framework

The General Counsel’s complaint alleges that the Respond-
ent violated Section 8(a)(5) by eliminating the meter specialist
and mechanic positions from the bargaining unit and replacing
them with the nonunit energy services agent and transportation
foreman positions. Two theories are advanced in this regard.
First, the General Counsel contends that the Respondent
changed the scope of the bargaining unit without the Union’s
consent. In the alternative, the General Counsel argues that the
Respondent transferred bargaining unit work out of the unit,
without first providing the Union with notice and an opportuni-
ty to bargain.

A party’s proposal to alter the scope of an existing bargain-
ing unit is a permissive subject of bargaining. Hill-Rom Co.,
Inc. v. NLRB, 957 F.2d 454, 457 (7th Cir. 1992). Because it is
permissive, the other party to such a proposal may refuse to
discuss it. Absent an agreement, the proposal cannot be unilat-
erally implemented, even if the parties bargain to impasse. In
contrast, a transfer of bargaining unit work outside the unit is a
mandatory subject of bargaining. Wackenhut Corp., 345 NLRB

center representative for months, without incident. Her alleged lack of
professionalism to conduct energy audits was having no bearing on her
call center performance.

850, 853 fn. 8 (2005). As a result, a party may insist to im-
passe, and then unilaterally implement, a proposal seeking such
a transfer of unit work.

The determination of whether a party’s conduct constitutes a
change in the scope of a unit or a transfer of unit work often has
proven difficult for both the Board and reviewing courts. See
Hill-Rom Co., Inc. v. NLRB, supra (Easterbrook, J., dissenting).
Although the Board has decided a myriad of cases concerning
the issue, common factual threads to be used in distinguishing
between a change in unit scope and a transfer of unit work are
not readily discernible. Moreover, cases with similar fact pat-
terns have resulted in different outcomes.

Nonetheless, the Board repeatedly has stated that, once a
specific job has been included in the bargaining unit, it cannot
be removed from the unit absent the union’s consent or a Board
order. See, e.g., Somerset Valley Rehabilitation & Nursing
Center, 364 NLRB No. 43, slip op. at 3 (2016) (eliminating unit
licensed practical nurse (LPN) classification and assigning
work to existing nonunit registered nurses was change in scope
of the unit); Wackenhut Corp., 345 NLRB at 852 (elimination
of unit sergeant position and transfer of job duties to existing,
nonunit lieutenants was change in scope of the unit); Hampton
House, 317 NLRB 1005, 1005 (1995) (setting forth the stand-
ard).

This framework also appears to apply where an employer
promotes or reclassifies all unit employees in a job classifica-
tion to new supervisory positions, but the new supervisors con-
tinue to perform their old bargaining unit work. See Dixie
Electric Membership Corp., 358 NLRB 1089, 1091 (2012),
reaftd. 361 NLRB 942 (2014), enfd. 814 F.3d 752 (5th Cir.
2016) (reclassifying chief systems operator and system operator
job titles from bargaining unit to supervisory positions, while
having them perform essentially the same duties, was change in
scope of the unit); Mt. Sinai Hospital, 331 NLRB 895, 895 fn. 2
(2000) (employer’s reclassification of sous chefs to new,
claimed-to-be-supervisory position of assistant culinary manag-
er was change in unit scope, where employees continued to
perform essentially the same work); Holy Cross Hospital, 319
NLRB 1361, 13641365 (1995) (creation of and transfer of unit
work to new nonunit, supervisory position of shift manager,
which resulted in “virtual elimination” of the unit position of
house supervisor, was a change in scope of the unit). In con-
trast, the Board has found a transfer of unit work in certain
cases where an employer has promoted some, but not all, unit
employees to supervisory positions. See Hampton House, su-
pra (promotion of certain, but not all, LPNs out of the bargain-
ing unit into new supervisory positions was a transfer of unit
work triggering a bargaining obligation, where employees con-
tinued to perform former unit bargaining work); Lutheran
Home of Kendallville, Indiana, 264 NLRB 525, 525 fn. 2
(1982) (promotion of a portion of unit LPNs to new supervisory
positions was transfer of unit work).%

3 There is a logical appeal to distinguishing cases based on whether
the entire job classification is eliminated by promotions into superviso-
ry positions (change in unit scope) or only some unit employees have
been promoted (transfer of unit work), where the new supervisors retain
their unit duties. But other Board decisions have found a transfer of
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B. The Respondent’s Actions as to Mechanics and
Meter Specialists

Applying the above-described legal framework to this case,
the Respondent’s actions in removing all mechanics and meter
specialists from the bargaining unit and placing them in the
new transportation foreman and energy services agent positions
would violate Section 8(a)(5) under either of the General Coun-
sel’s theories. Because the Respondent did not notify, bargain
with, or obtain the consent of the Union, its conduct was unlaw-
ful either as a change in unit scope or a transfer of unit work.

Nonetheless, I conclude that the Respondent’s actions should
be classified as a change in unit scope. The parties’ collective-
bargaining agreement defines the bargaining unit to include
both the mechanic and meter specialist positions. The Re-
spondent moved all of the employees in each classification to
non-unit positions on November 30, 2015. In doing so, the
Respondent effectively eliminated the bargaining unit positions,
irrespective of whether the job title remained in the unit de-
scription. The Respondent did not seek to fill either of the va-
cant unit positions. Rather, the new TFs continued to perform
all of their previous unit mechanic duties. Similarly, from De-
cember 1, 2015 to June 27, 2016, the ESAs continued to per-
form what remained of their unit meter specialist work. The
Respondent made these changes without even consulting the
Union, let alone obtaining its consent. In fact, the Union stead-
fastly objected to what the Respondent did and repeatedly re-
quested that the employees be reverted to their unit jobs.

The Respondent does not take a position on whether its ac-
tions as to the mechanics and meter specialists constitute a
change in unit scope or a transfer of unit work. But it does
make a variety of arguments as to why it acted lawfully.

With respect to mechanics/transportation foremen, the Re-
spondent first contends that it exercised a management right to
create new supervisory positions.** The general rule is that
employers are entitled to make their own decisions as to how
best to supervise their operations. Bridgeport and Port Jeffer-
son Steamboat Co., 313 NLRB at 545. Neither the decision to
create new supervisory positions nor the selection of individu-
als to fill those positions is a mandatory subject of bargaining.
St. Louis Telephone Employees Credit Union, 273 NLRB 625,
627-628 (1984). An employer’s perceived need for more di-
rect control of its operations can be a valid reason for reclassi-
fying unit employees as supervisors. See, e.g., Luther Manor
Nursing Home, 270 NLRB 949, 959-960 (1984); The Lutheran
Home, 264 NLRB at 525. The Respondent did demonstrate a
genuine need to add oversight duties to the mechanics’ unit
work, in order to improve its drivers’ performance and to

unit work, even when all employees in a job classification have been
promoted to supervisory positions. See Bridgeport and Port Jefferson
Steamboat Co., 313 NLRB 542, 545 (1993) (promotion of all captains
into supervisory positions was transfer of unit work, although captains
continued to perform unit duties); Kendall College, 228 NLRB 1083,
1088 (1977) (transfer of unit work when all unit division chairmen
promoted into new supervisory positions, but continued to perform
their old teaching duties).

40 In evaluating this argument, I assume, without deciding, that the
transportation foremen are supervisors within the meaning of Section
2(11) of the Act. Regal Cinemas, Inc., 334 NLRB 304, 304 (2001).

lengthen the useful life of its vehicles. The record establishes
that the implementation of the AVL system improved drivers’
performance.

The problem with the Respondent’s argument is the trans-
portation foreman continued to spend the vast majority of their
time performing mechanics’ work. Thus, the TF position was
not really a new supervisory position. It was a reclassification
of the mechanic position with a small amount of new duties
added. Such a reclassification is a change in unit scope the
Respondent could not make without the Union’s consent.*! Mz.
Sinai Hospital, 331 NLRB at 908; Holy Cross Hospital, 319
NLRB at 1361 fn. 2.

The Respondent also argues that its creation of the TF posi-
tion was permitted under the Board’s decision in St. Louis Tel-
ephone Employees Credit Union, supra. I find that case plainly
distinguishable. There, the employer created new supervisory
positions, within the meaning of Section 2(11), and promoted
21 employees from the bargaining unit into the positions.
However, following the promotions, the employer immediately
began hiring replacements to fill the unit vacancies. Ultimate-
ly, none of the unit jobs were lost. In those circumstances, the
Board found the employer’s actions insufficient to create a
bargaining obligation. In contrast here, the Respondent trans-
ferred all of the mechanics and their work out of the unit and
did not hire anyone to fill those vacant positions.

The Respondent further contends that the Union waived its
right to bargain over the creation of the transportation foreman
position. It is well established that a waiver of statutory bar-
gaining rights must be “clear and unmistakable.” Metropolitan
Edison Co. v. NLRB, 460 U.S. 693, 708 (1983). The waiver of
a statutorily protected right will not be inferred from a general
contract provision; it requires that either the contract language
relied on be specific or an employer showing the issue was
fully discussed and the union consciously yielded its interest in
the matter. Georgia Power Co., 325 NLRB 420, 420-421
(1998). A generally worded management rights clause or zip-
per clause will not be construed as a waiver. Hi-Tech Cable
Corp.,309 NLRB 3, 4 (1992).

The Respondent relies only on contract language here. The
specific provisions are article 2.7 in the “Purpose” clause and
article 3.2 in the “Management” clause of the parties’ collec-
tive-bargaining agreement. Articles 2.7 states that “[t]he Union
agrees that none of the provisions of this Agreement shall be
deemed to constitute a valid claim that all or any work normally
performed by the employees belongs exclusively to any one or
group of employees of the Cooperative.” The portion of article
3.2 relied upon by the Respondent reserves for it the exclusive
right to determine “the assignment of work” and “the size and
composition of the work force.” Both provisions are generally
worded. Neither provision specifically addresses the Respond-

41 1f, instead, the Respondent’s actions were a transfer of unit work
to a new supervisory position, its right to create that position and to
select the individuals to fill the position does not relieve it from its
bargaining obligation. Where a new supervisory employee takes some
unit work to the position, the employer must bargain about that removal
of work from the unit. See, e.g., Bridgeport and Port Jefferson Steam-
boat Co., supra; Mt. Sinai Hospital, 331 NLRB at 895 (Member Hurt-
gen, concurring).
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ent’s potential transfer of bargaining unit work to newly created
positions outside the unit. Moreover, the language in article 2.7
is vague, ambiguous, and open to multiple interpretations. As a
result, I find that neither provision contains the specificity re-
quired to constitute a clear and unmistakable waiver of the
Union’s right to bargain over a transfer of bargaining unit work
to nonunit positions. Regal Cinemas, 334 NLRB at 313, citing
to Geiger Ready-Mix Co. of Kansas City, Inc., 315 NLRB 1021
(1994).

The Respondent’s final argument as to transportation fore-
men is that its removal of the mechanics from the bargaining
unit had only a minimal impact on the unit’s size. However, in
the Board decisions involving the complete elimination of a
unit job classification, the impact on the unit size is irrelevant.
See Somerset Valley Rehabilitation & Nursing Center, supra;
Dixie Electric Membership Corp., supra; and Wackenhut Corp.,
supra.

As to meter specialists, the Respondent contends that its ac-
tion was lawful, pursuant to the Board’s decision in Kohler Co.,
292 NLRB 716 (1989). I find that case inapposite. In Kohler,
the employer unilaterally created three positions in the new job
classification of “material control clerk.” The company argued
that the new positions were administrative and excluded from
the bargaining unit by the terms of the parties’ contract. The
General Counsel countered that the material control clerks’ job
duties were identical to other employees in the unit. The Board
determined that the clerks’ principal job functions and respon-
sibilities were significantly different from those of unit em-
ployees. As a result, the employer had no duty to bargain over
the creation of a new, nonunit position. But Kohler did not
involve the elimination of a unit job classification or the filling
of a new, nonunit job classification with unit employees. These
factual distinctions render the decision inapplicable here.

For all these reasons, I conclude the Respondent violated
Section 8(a)(5) by changing the scope of the bargaining unit
without the Union’s consent. It also violated Section 8(a)(5) by
its admitted setting of new wage rates and other terms and con-
ditions of employment for the transportation foremen and ener-
gy services agents. Finally, because Hancock should have re-
mained a part of the bargaining unit, the Respondent’s January
20, 2016, refusal to process the Union’s grievances on Han-
cock’s behalf likewise violated Section 8(a)(5). Public Service
Co. of New Mexico, 360 NLRB 573, 584-585 (2014).

A. The Supervisory Status of Transportation Foremen

As previously noted, determining the 2(11) supervisory sta-
tus of transportation foremen is not necessary to resolving the
complaint allegations regarding the elimination of the mechan-
ics from the unit. However, if this issue had to be addressed, I
would find the record evidence well short of sustaining the
Respondent’s burden in this regard.

To establish that individuals are supervisors, a party must
show that: (1) they have authority to engage in any 1 of the 12
enumerated supervisory functions; (2) their “exercise of such
authority is not of a merely routine or clerical nature, but re-
quires the use of independent judgment;” and (3) their authority
is exercised “in the interest of the employer.” Brusco Tug &
Barge, Inc., 359 NLRB 486, 489-490 (2012), reaffd. 362

NLRB No. 28, slip op. at 1-2 (2015), citing to NLRB v. Ken-
tucky River Community Care, Inc., 532 U.S. 706, 710-713
(2001); Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006).
A party can prove the requisite supervisory authority either by
demonstrating that the individuals actually exercise a supervi-
sory function or by showing that they effectively recommend it.
Oakwood, 348 NLRB at 688. Because the burden of proof is
on the proponent of supervisory status, here the Respondent, a
lack of evidence is construed against that party. The
Wackenhut Corp., 345 NLRB at 854 (citations omitted).

In its brief, the Respondent asserts in conclusory fashion that the TFs
are statutory supervisors, because they have the authority to effectively
recommend discipline of drivers. The record evidence establishes only
that the TFs could counsel a driver about their substandard driver safety
scorecard, then notify Morrissey if performance did not improve there-
after. That notification could lead to discipline, but not until 2017. The
authority to “effectively recommend” an action “generally means that
the recommended action is taken without independent investigation by
superiors, not simply that the recommendation is ultimately followed.”
DirecTV U.S. DirecTV Holdings LLC, 357 NLRB 1747, 1748-1749
(2011), citing to Children’s Farm Home, 324 NLRB 61, 61 (1997).
The Respondent presented no evidence concerning what Morrissey
would do, if and when a TF recommended a disciplinary action to him
in the future. Thus, the record does not support a finding that any dis-
cipline would be issued without Morrissey conducting an independent
investigation.*?

The Respondent also states, again in conclusory fashion, that
the TFs are supervisors, because they assign work to Beck, the
transportation coordinator. TFs instruct Beck to order parts; set
up vehicle drop offs or deliveries from service vendors; and to
clean the office. In the 2(11) context, the word “assign” is
defined, in part, as giving significant overall duties to an em-
ployee. Brusco Tug & Barge, Inc., 359 NLRB at 490. Moreo-
ver, as noted above, the authority must be exercised with inde-
pendent judgment, meaning it must rise above the level of rou-
tine or clerical in nature. Id. The testimony described above
gives no indication of the portion of Beck’s job duties that the
TFs assign to her. In addition, it does not detail how they go
about making these assignments. All three of the described job
tasks appear to be routine or clerical in nature. Thus, the record
evidence is insufficient to establish that the TFs assign Beck
significant overall duties or exercise independent judgment
when doing so.

Accordingly, I find the Respondent failed to carry its burden
of demonstrating that transportation foremen are 2(11) supervi-
SOrS.

11. DID BREWINGTON VIOLATE SECTION 8(A)(1) IN HIS MAY AND
JUNE 2016 CONVERSATIONS WITH SEVIGNY?

The General Counsel contends that the Respondent commit-
ted two independent violations of Section 8(a)(1) in this case.
First, the complaint alleges that the Respondent unlawfully
threatened employees on June 27. On that date, Brewington
told Sevigny that he was sorry, but it was the Union’s fault that
Sevigny got laid off. He further explained that the Union

42 Even if the new duties constituted the ability to effectively rec-
ommend discipline, only 2 of the 3 transportation foremen had this
authority. Brown, formerly a unit mechanic, is not involved in the
review of driver safety scorecards.
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would not let them go to the ESA position, so he had to put
them back to the meter specialist job and lay them off. The
Board repeatedly has held that an employer violates Section
8(a)(1), when it asserts that an employee’s or union’s protected
activity is the cause of a layoff. See, e.g., Joseph Stallone Elec-
trical Contractors, Inc., 337 NLRB 1139, 1139 (2002) (em-
ployer linked an employee’s layoff to other employees and a
union presenting grievances to the employer); Adero Metal
Forms, Inc., 310 NLRB 397, 400 (1993) (supervisor’s com-
ment linked employee’s layoff to union activity of a relative).
In this case, Brewington blamed the layoffs on the Union’s
insistence that the Respondent return the employees to the me-
ter specialist position and negotiate the transfer of them and
their work to a new position. Brewington linked the layoffs to
the Union’s protected activity, engaged in on behalf of Sevigny
and the other employees. Thus, the statements violate Section
8(a)(1).#

The General Counsel’s second allegation is that Brewington
interrogated Sevigny during their February and May 2016 cof-
fee meetings. At the hearing, counsel for the General Counsel
moved to amend the second consolidated complaint to include
this allegation. The Respondent opposed the motion. A judge
has wide discretion to grant or deny motions to amend com-
plaints under Section 102.17 of the Board’s Rules and Regula-
tions. Rogan Bros. Sanitation, Inc., 362 NLRB No. 61, slip op.
at 3 fn. 8 (2015). The factors to be evaluated in determining
whether an amendment should be allowed are (1) whether there
was surprise or lack of notice, (2) whether there was a valid
excuse for the delay in moving to amend, and (3) whether the
matter was fully litigated. Stagehands Referral Service, LLC,
347 NLRB 1167, 1171-1172 (2006).

Here, the General Counsel sought the amendment at the start
of the hearing, before any witness testimony had been taken.
The Respondent had an unlimited opportunity to present evi-
dence concerning the alleged conversations between Brewing-
ton and Sevigny. Although the Respondent argues that the
General Counsel had no valid excuse for the delay in seeking
the amendment, I find that factor insufficient to warrant deny-
ing the motion. The Respondent was not prejudiced in any
manner by the delay, because the matter was fully litigated at
the hearing. Thus, I grant the General Counsel’s motion to
amend complaint paragraph 8(b).*

Turning to the merits of the claim, an unlawful interrogation
is one which reasonably tends to restrain, coerce, or interfere
with rights guaranteed by the Act, under the totality of the cir-
cumstances. Rossmore House, 269 NLRB 1176, 1178 fn. 20
(1984), aftd. sub nom Hotel & Restaurant Employees Local 11
v. NLRB, 760 F.2d 1006 (9th Cir. 1985). The test is an objec-
tive one that does not rely on the subjective aspect of whether
the employee was, in fact, intimidated. Multi-Ad Services, 331
NLRB 1226, 1227-1228 (2000), enfd. 255 F.3d 363 (7th Cir.
2001).

43 The Respondent did not address or offer any defense to this allega-
tion in its brief.

44 At the hearing, I granted the General Counsel’s unopposed motion
to amend complaint paragraphs 4, 9, and 10. (Tr. 8-12, 683-684; GC
Exh. 2.)

Based upon my credibility resolution discussed above, I
found that the two had one coffee-meeting conversation in May
2016. At that time, Brewington asked Sevigny how he felt
about the Union. Sevigny gave a non-specific answer in re-
sponse, unwilling to share his position. Sevigny offered sug-
gestions on additional work he could perform as an ESA during
the conversation. Brewington instead told him that he did not
want the Union to run his company and he wanted to run his
company his way. Brewington is the CEO and highest-ranking
official of the Respondent. His first question sought to deter-
mine Sevigny’s position on the Union. At that time, the Union
had for months objected to the Respondent’s transfer of meter
specialists to the ESA position. The record also contains no
indication of Sevigny being an open union supporter prior to
the conversation. The purpose of this meeting was to permit
Sevigny to offer his workplace concerns. His discussion of
additional work he could do suggests he was worried about the
possibility of losing his job. Brewington’s “my way” comment
indicates he thought the suggestions were coming from the
Union and that he was rejecting them. Under the totality of
these circumstances, Brewington’s statements violate Section
8(a)(1). BJ’s Wholesale Club, 319 NLRB 483, 483 (1995);
Blue Cab Co., 156 NLRB 489, 506-507 (1965).

I1I. DID THE RESPONDENT VIOLATE SECTION 8(A)(5) BY ENGAGING
IN DIRECT DEALING WITH HANCOCK AND SEVIGNY?

The General Counsel’s complaint alleges that the Respond-
ent bypassed the Union and dealt directly with its employees
regarding their terms and conditions of employment. This alle-
gation addresses the Respondent’s offer of severance pay to
Hancock and Sevigny.

Severance pay as a form of wages constitutes a mandatory
subject of bargaining. Champion International Corp., 339
NLRB 672, 688 (2003) (citations omitted). Implicit in a un-
ion’s right to engage in effects bargaining is its right to bargain
over severance pay. Id. Therefore, an employer violates Sec-
tion 8(a)(5) and (1) of the Act when it engages in direct dealing
with employees concerning severance pay.

Direct dealing is demonstrated where an employer com-
municates with represented employees to the exclusion of their
union for the purpose of establishing working conditions or
making changes regarding a mandatory subject of bargaining.
Permanente Medical Group, 332 NLRB 1143, 1144-1145
(2000). The established criteria for finding that an employer
has engaged in unlawful direct dealing are that (1) the [employ-
er] was communicating directly with union-represented em-
ployees; (2) the discussion was for the purpose of establishing
or changing wages, hours, and terms and conditions of em-
ployment or undercutting the union’s role in bargaining; and (3)
such communication was made to the exclusion of the union.
El Paso Electric Co., 355 NLRB 544, 545 (2010) (citations
omitted).

In this case, all the required elements have been met. As to
the first and third elements, Brewington made the initial offer
of severance pay to Hancock and Sevigny, both orally and in
writing, in the meeting announcing the layoffs on June 27. No
union representative was present at that meeting. Thus, the
Respondent communicated directly with Hancock and Sevigny



16 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

to the exclusion of the Union. Although Brewington notified
the Union the same day, such simultaneous communication of a
proposal to a union and to employees still constitutes direct
dealing. See Armored Tramsport, Inc., 339 NLRB 374, 377
(2003).

Regarding the second element, the purpose of the meeting
discussion and written layoff notification was to offer the em-
ployees 6 weeks of severance pay, an obvious term and condi-
tion of employment. The Respondent’s failure to discuss the
offer with the Union before presenting it to employees undercut
the Union’s representational role. Without engaging in any
effects bargaining over the layoffs, the Respondent notified the
meter specialists, and the rest of its work force, about its sever-
ance offer on June 27. But it did not present a formal proposal
to the Union until July 18. In the interim, Sevigny understand-
ably asked Brewington about the severance pay. Brewington
then blamed the Union, saying he did not have approval to pay
it. The Respondent put the cart before the horse. It should
have notified the Union of its proposal and engaged in bargain-
ing over severance, before speaking to the laid off employees.

Accordingly, I conclude that the Respondent violated Sec-
tion 8(a)(5) by engaging in direct dealing with its meter special-
1sts.

IV. DID THE RESPONDENT VIOLATE SECTION 8(A)(3) AND 8(A)(4)
BY LAYING OFF HANCOCK AND SEVIGNY?

Finally, the General Counsel’s complaint alleges that the Re-
spondent violated Section 8(a)(3), by laying off Hancock and
Sevigny on July 11, 2016, because of their union activity. The
complaint alleges that the layoffs also violated Section 8(a)(4),
because they were motivated by the Union’s filing and pursuing
of Board charges on behalf of the two discriminatees.

To determine if an employee’s layoff violates Section
8(a)(3), the well-known Wright Line standard applies. Wright
Line, 251 NLRB 1083 (1980), enfd. on other grounds 662 F.2d
899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982), and ap-
proved in NLRB v. Transportation Management Corp., 462
U.S. 393 (1983). Under Wright Line, the General Counsel must
demonstrate by a preponderance of the evidence that the pro-
tected conduct of Hancock and Sevigny was a motivating factor
for their layoffs. The General Counsel satisfies this initial bur-
den by showing (1) the employees’ protected activity; (2) the
employer’s knowledge of that activity; and (3) the employer’s
animus. If the General Counsel meets this initial burden, the
burden shifts to the Respondent to prove it would have laid off
Hancock and Sevigny, even absent their protected activity.
Mesker Door, 357 NLRB 591, 592 (2011). The Board’s Wright
Line burden also applies to Section 8(a)(4) claims. American
Gardens Mgmt. Co., 338 NLRB 644, 645 (2002).

Turning to the elements of the initial Wright Line burden, the
only matter in dispute is whether the Respondent harbored ani-
mus towards the protected conduct of Hancock and Sevigny.*

4 The Respondent does not contest the other two elements of the ini-
tial Wright Line burden. In any event, the evidence demonstrates that
Hancock and Sevigny engaged in protected conduct of which the Re-
spondent was aware. Hancock and Sevigny were dues-paying union
members, in contrast to Murphy. The Union grieved the Respondent’s
removal of Hancock, Murphy, and Sevigny from the bargaining unit on

I find the record evidence sufficient to establish this.

Prior to or simultaneously with the layoffs, the Respondent
committed numerous unfair labor practices. They began with
the Section 8(a)(5) unlawful change in unit scope as to meter
specialists and mechanics on November 30, 2015. They con-
tinued with the Section 8(a)(1) statements made by Brewington
to Sevigny in May and June 2016. Significantly, one of the
unlawful statements blamed the Union for the employees’
layoffs. They included the Section 8(a)(5) direct dealing the
Respondent engaged in when offering the laid off employees a
severance package on June 27. These other unfair labor prac-
tices support a finding of a discriminatory motive for the
layoffs. Mid-Mountain Foods, Inc., 332 NLRB 251, 260
(2000), enfd. mem. 169 LRRM 2448 (4th Cir. 2001).

Beyond these independent violations of the Act, Brewington
also made statements showing specific animus as to the Un-
ion’s defense of meter specialists. To reiterate, in his June 27
letter to employees announcing the layoffs, Brewington stated
“Unfortunately my creation of these new positions has been
battled since day one and I have spent far too much of the
membership’s money in legal fees.” This statement likewise
supports a finding of discriminatory motive. Affiliated Foods,
Inc., 328 NLRB 1107, 1107 (1999).

Finally, the Respondent’s return of the ESAs to the meter
specialist position and simultaneous announcement of layoffs
occurred shortly after the General Counsel issued the original
complaint in this case and the Union refused the Respondent’s
quid-pro-quo settlement offer. This timing also is indicative of
a discriminatory motive. Gunderson Rail Services, 364 NLRB
No. 30, slip op. at 30, 34 (2016).

Accordingly, I conclude the General Counsel has established
that the Respondent’s layoff of Hancock and Sevigny was mo-
tivated by animus, at least in part, towards the Union’s objec-
tion to the elimination of the meter specialist and mechanics
positions, as well as its filing of grievances and Board charges
in support of that objection.*¢

December 15, 2015. Either Hancock or the Union filed grievances on
November 17, 2015, and January 18, challenging the Respondent’s
disciplinary actions against her. Grievance filing by an employee or by
a union on the employee’s behalf is protected conduct. Schrock Cabi-
net Co., 339 NLRB 182, 186 (2003). The Union also filed charges with
the NLRB on January 27, 2016, and May 9, 2016. The charges dealt
with the Respondent’s reclassification of meter specialists and the
Respondent’s refusal to accept the January 2016 grievance over Han-
cock’s discipline while employed as an ESA. A union’s filing of
charges with the Board on an employee’s behalf likewise is protected
conduct. Metro-West Ambulance Service, Inc., 360 NLRB 1029, 1030
(2014). The Respondent obviously was aware of the grievance and
Board charge filings.

46 In arguing that a discriminatory motive has been established, the
General Counsel also points to certain statements made by the Re-
spondent’s supervisors. The first is Hancock’s uncontroverted testimo-
ny that Lowder told Murphy and Sevigny in November 2015 that “you
all can take your union handbooks and shove it up your asses.” How-
ever, Hancock provided no additional information on what the conver-
sation entailed. Thus, no context for the statement exists. Moreover,
although the statement purportedly was made to both Murphy and
Sevigny, neither corroborated Hancock’s testimony when they testified
or provided additional details. Thus, although I credited Hancock’s
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With the burden shift in place, the Respondent contends that
it would have laid off Hancock and Sevigny irrespective of
their protected conduct, due to a lack of work. In evaluating
this argument, I must be mindful of the Board’s direction that
an employer cannot meet its burden merely by showing that it
had a legitimate reason for its action. Rather, it must demon-
strate that it would have taken the same action in the absence of
the protected conduct. Bruce Packing Co., 357 NLRB 1084,
10861087 (2011); Roure Bertrand Dupont, Inc., 271 NLRB
443, 443 (1984).

This case presents an unusual situation, in that it is not suffi-
cient to evaluate only whether a lack of work justified the
layoffs of two meter specialists. The Respondent transferred
the ESAs back to the meter specialist position and simultane-
ously announced their layoffs. It thereby conjoined the two
actions. It also did not transfer the transportation foremen back
to mechanics at the same time. Thus, I conclude the Respond-
ent must demonstrate that both the transfer back and the layoffs
of meter specialists would have occurred in the absence of pro-
tected conduct.

The Respondent contends that it reverted Hancock, Murphy,
and Sevigny to meter specialists, because they lacked the pro-
fessionalism necessary to remain as ESAs. Based on my credi-
bility determination above, I find that the Respondent’s actual
reason for doing so was the issuance of the General Counsel’s
complaint in Case 12-CA-168580 and the Union’s continued
insistence that meter specialists and mechanics be returned to
the bargaining unit. As a result, the Respondent’s asserted
reason for the transfer back is a pretext. Because it is a pretext,
the Respondent cannot meet its shifting burden. Metropolitan
Transportation Services, 351 NLRB 657, 659 (2007). Fur-
thermore, because the unlawful transfer back was conjoined to
the layoffs, I conclude that any layoffs which occurred thereaf-
ter were unlawful, irrespective of who was chosen.

For all intents and purposes, that finding ends the necessary
legal analysis. However, two remaining disputed issues bear
addressing, in the event this case ultimately ends up before a
higher authority.

The first issue is whether the meter specialist layoffs could
be justified by a lack of work. In evaluating the claim, the
question must be framed in terms of the meter specialist work
that remained as of June 27, 2016. It is undisputed that the
principal job function of meter specialists was to manually read
the 16,000+ meters operated by the Respondent throughout its
large geographic territory. At the time of the layoffs, all of the
manual meters had been replaced with the new meters that
could be read remotely. The installation process for the new
meters had been completed months before then. In addition,
Hancock had been transferred to the call center representative
position on January 18, 2016. Thus, for more than 5 months
prior to the layoff, the Respondent had only two employees

testimony, I afford it little weight. The second is Brewington’s state-
ment at a grievance meeting in January 2016 that Florida was a right-
to-work state and he could fire anyone for not liking their shirt. Alt-
hough this is an incorrect statement of the law as it applies to his union-
ized employees, the comment, at most, provides weak support for a
showing of general animus.

performing residual meter specialist functions. The Respond-
ent had to find other job duties not previously performed in
order to provide the two full-time work. Then, at the beginning
of June 2016, Sevigny went on extended leave and Murphy was
the only remaining employee performing those functions. Even
after the layoffs occurred, Murphy was not spending all of his
work time on meter specialist functions. As a result, I find that
the record evidence demonstrates lack of work was a legitimate
reason for the Respondent to lay off two of the three meter
specialists.

Nonetheless, it is not enough that the Respondent had a legit-
imate reason for laying off two meter specialists. The Re-
spondent had to demonstrate that the layoffs would have oc-
curred on July 11, 2016, even absent the employees’ protected
conduct. The record establishes that the meter specialists
lacked worked throughout the entirety of the time they were
classified as ESAs. The Company kept filling their schedules
with, as Ellerbee put it, “whatever we could find to keep them
busy.”¥’ Yet the Respondent did not return them to the unit and
implement layofts, until after the General Counsel’s complaint
issued and the Union rejected a settlement offer. Thus, the
Respondent did not meet its burden.

The second issue is whether the Respondent’s ultimate selec-
tion of Hancock and Sevigny as the meter specialists who
would be laid off was based on a discriminatory motive.
Again, for the reasons described above, I conclude the General
Counsel met his initial burden of demonstrating that animus
was a motivating factor in their selection. Thus, the burden
shifts to the Respondent to demonstrate it would have selected
Hancock and Sevigny for layoffs, even absent their protected
conduct. In making the selections, Brewington asserted that he
reviewed the criteria for layoffs in the parties’ collective-
bargaining agreement. He testified that he looked at classifica-
tion seniority and determined that Murphy had the most, then
Sevigny, and then Hancock. In addition, Brewington consid-
ered the other factors enumerated in the contract: experience,
skill, cooperativeness, and reliability. In that regard, the entire-
ty of Brewington’s testimony, on direct, is as follows:

Q: Well, walk us through that. How did you deter-
mine who was better on experience, and skill, coopera-
tiveness, and reliability?

A: Well, just from the histories of meter reading activ-
ities and everything else, I know that [Murphy] had more
experience. He was more skilled at it. And then
[Sevigny] was very good at it. I was very concerned about
his reliability anymore with all that was going on. They
were both cooperative, and in the case of the other levels,
that both of them—

Q: Both of whom?

A: [Sevigny] and [Murphy] were better than [Han-
cock].*®

I find this abbreviated, conclusory, unclear testimony insuf-
ficient to sustain the Respondent’s burden of showing it would
have selected Hancock and Sevigny for layoff, even absent

47 Tr. 596.
4 Tr. 651-652.
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their protected conduct. Brewington provided no specifics to
support his conclusion that Murphy was the highest rated em-
ployee in the four enumerated factors. He provided no infor-
mation about what process he used to arrive at his conclusion.
He stated that he “got advice” from Ellerbee, but did not elabo-
rate on what the advice was or any discussion the two had in
this regard. Standing alone, this testimony is insufficient to
render lawful the Respondent’s selection of Hancock and
Sevigny for layoff.

The Respondent also relies on performance appraisals and
disciplinary actions issued to all three employees, which pur-
portedly demonstrate that Murphy was better in the four enu-
merated categories.* For the most recent appraisals in early
2016, Murphy received higher ratings than the other two em-
ployees, although Sevigny’s appraisal overall was quite posi-
tive. Murphy also had a prior, approximately 1-year stint as a
working supervisor of Hancock and Sevigny, but the reason for
it ending is not set forth in the record. As for discipline, the
documentation does show that Hancock repeatedly had issues
in interacting with supervisors and customers throughout her
employment. However, the Respondent did not discipline her
for the first time until November 2015. Murphy had been dis-
ciplined on three occasions during his career, including a 3-day
suspension for an argument with Ellerbee in 2012. The record
contains no evidence that the Respondent ever disciplined
Sevigny. Certainly, it is not readily apparent from this uneven
record evidence that Murphy should have been retained under
the vague and subjective criteria in the contractual layoff provi-
sion.

4 R. Exhs. 43-45, 49-50; GC Exhs. 48-50. At the hearing, I reject-
ed two exhibits (R. Exhs. 48 and 53) in this regard. The first rejected
exhibit contains supervisory notes of Hancock’s performance from July
15, 2013 to November 16, 2015. The second rejected exhibit was the
Respondent’s November 9, 2015 suspension of Hancock, including
statements from supervisors. I rejected these exhibits, based upon the
contention of the General Counsel and the Charging Party that an arbi-
trator had removed the discipline from Hancock’s personnel file, when
ruling on the Union’s grievance challenging Hancock’s suspension.
(Tr. 354-358, 603-605, 607—-610.) At the end of the hearing, I allowed
the parties to make further argument and told them I would take the
issue under advisement, in particular to enable me to read the arbitra-
tor’s decision. (Tr. 679-682; GC Exh. 21.) Having now reviewed that
decision and the exhibits in dispute, I reverse my earlier ruling and
admit Respondent’s Exhibits 48 and 53 into the record. The arbitrator
reduced Hancock’s 2-day suspension to a verbal warning. The bases
for the reduction were the Respondent’s failure to give Hancock suffi-
cient forewarning of the possible disciplinary consequences of her
conduct, as well as the failure to issue timely progressive discipline.
However, the arbitrator also found that Hancock engaged in miscon-
duct. He noted repeated complaints about her attitude, erratic driving
with employees, and interactions with members. The only action the
arbitrator ordered the Respondent to take was to remove the 2-day
suspension and reduce it to a verbal warning. Thus, the General Coun-
sel and the Charging Party are correct that I should not consider the 2-
day suspension. But the arbitrator’s ruling does not make Hancock’s
verbal warning and the underlying documents leading to it inadmissi-
ble. Likewise, the supervisory notes of Hancock’s performance over
more than a 2-year period, including those dealing with the conduct
which led to the verbal warning, are not inadmissible, based upon the
arbitrator’s ruling.

In any event, and irrespective of what the documentation
shows, I reject the Respondent’s attempt to use it to meet its
burden here. Brewington never testified he reviewed or relied
upon the documentation in reaching his decision to lay off
Hancock and Sevigny. Moreover, he does not appear to have
had any role in the issuance of discipline or appraisals to em-
ployees. His signature does not appear on any of these docu-
ments and he offered no testimony as to his involvement in
those areas. Because he admittedly was the “sole” decision
maker on who got laid off, I find the failure to link the docu-
mentation to his unexplained decision making process renders
it irrelevant.

For all these reasons, I conclude that the Respondent violated
Section 8(a)(3) and 8(a)(4) by laying off Hancock and Sevigny
on July 11, 2016, as alleged in the General Counsel’s com-
plaint.

CONCLUSIONS OF LAW

1. The Respondent, Glades Electric Cooperative, Inc., is an
employer engaged in commerce within the meaning of Section
2(2), (6), and (7) of the Act.

2. The Charging Party, International Brotherhood of Electri-
cal Workers, Local 1933, AFL-CIO is a labor organization
within the meaning of Section 2(5) of the Act.

3. Since a date prior to 2013 and at all material times, the
Union has been the certified exclusive collective-bargaining
representative, within the meaning of Section 9(a) of the Act, of
an appropriate unit of employees (the Unit) consisting of the
following:

All employees in the classifications of Ground Man, Meter
Specialist, Warehouse Specialist, Mechanic, 1st Year Appren-
tice, 2nd Year Apprentice, 3rd Year Apprentice, Certified
Meter Technician, Certified Lineman, Certified Substation
Technician, Journey Meter Technician, Journey Lineman,
Journey Substation Technician, Lead Lineman, Lead Substa-
tion Technician, and Lead Meter Technician; excluding su-
pervisor personnel, including staking supervisors, professional
personnel, technical and office clerical employees, including
those who act in a confidential capacity to the Cooperative,
and all other employees not specifically included.

4. By unilaterally eliminating the mechanic and meter spe-
cialist classifications and transferring bargaining unit work
formerly performed by those employees to the nonbargaining
unit transportation foreman and energy services agents job
classifications, the Respondent has changed the scope of the
Unit without the Union’s consent, in violation of Section
8(a)(1) and (5).

5. The Respondent further violated Section 8(a)(1) and (5)
by the following conduct:

(a) On or about November 30, 2015, unilaterally changing
the wages and other terms and conditions of employment of
mechanics and meter specialists.

(b) On January 20, 2016, refusing to accept and process a
grievance filed on behalf of a bargaining unit employee.

(c) On June 27, 2016, bypassing the Union and dealing di-
rectly with employees in the Unit concerning their terms and
conditions of employment.
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1. The Respondent violated Section 8(a)(1), (3), and (4) by
laying off employees Emily Hancock and Chad Sevigny on
July 11, 2016.

2. The Respondent violated Section 8(a)(1) through the fol-
lowing conduct:

(a) On a date in May 2016, interrogating employees concern-
ing their Union sympathies.

(b) On or about June 27, 2016, threatening to lay off em-
ployees because of their support for, and membership in, the
Union, and because the Union filed and pursued charges with
the Board on behalf of employees.

3. The above unfair labor practices affect commerce within
the meaning of Section 2(2), (6), and (7) of the Act.

REMEDY

Having found that the Respondent engaged in certain unfair
labor practices, I find that it must be ordered to cease and desist
and to take certain affirmative action designed to effectuate the
policies of the Act.

Because the Respondent violated the Act by unilaterally
changing the scope of the bargaining unit without the Union’s
consent, the Respondent shall be ordered to restore the status
quo ante. Thus, the Respondent shall be required to rescind its
November 30, 2015, elimination of the mechanic and meter
specialist positions from the Unit and consequent transfer of
Unit work performed by such employees outside the Unit. The
Respondent must offer the employees who previously held
these positions reinstatement as mechanics and meter special-
ists, with the same wages, benefits, and other terms and condi-
tions of employment they had before the Respondent’s elimina-
tion of those classifications.™

To further remedy the Section 8(a)(5) change in unit scope
allegation, the Respondent shall be ordered to make the former
mechanics and meter specialists whole for all wages and bene-
fits lost as a result of the unlawful elimination of the unit posi-
tions.

Having found that the Respondent engaged in direct dealing
and refused to accept grievances, I shall order the Respondent
to recognize and, upon request, bargain in good faith with the
Union, as the exclusive collective-bargaining representative of
the unit, regarding the terms and conditions of employment of
the unit employees. Ishall also order the Respondent to accept

30 In a proposed notice, the General Counsel appears to seek, as an
affirmative remedy, to have the Respondent recognize the Union as the
exclusive collective-bargaining representative of transportation fore-
men and energy services agents. (GC Br., pp. 54-55.) This mirrors an
allegation contained in complaint par. 7. However, the General Coun-
sel offers no legal argument in its brief regarding the complaint allega-
tion or requested relief. That particular remedy has been approved in
cases where the General Counsel’s change-in-unit-scope theory is that
an employer removed a substantial group of employees from the bar-
gaining unit, without showing that the group was sufficiently dissimilar
from the remainder of the unit to warrant removal. See, e.g., United
Technologies Corp., 292 NLRB 248, 248-249 (1989); Bay Shipbuild-
ing Corp., 263 NLRB 1133, 1139-1141 (1982). The General Counsel
made no such argument in this case. In any event, such a remedy ap-
pears incongruent with restoring the unit classifications and transferring
back the unit work. Thus, I decline to include this affirmative obliga-
tion in the remedy.

and process the Union’s grievance over Hancock’s January 7,
2016 verbal warning.

Because the Respondent’s layoffs of Emily Hancock and
Chad Sevigny violated the Act, the Respondent shall be ordered
to offer them full reinstatement to their former meter specialist
positions, without prejudice to their seniority or any other rights
or privileges previously enjoyed. The Respondent also shall
make them whole for any loss of earnings and other benefits
suffered as a result of the discrimination against them. The
Respondent must remove from its files any references to the
unlawful layoffs of Hancock and Sevigny and to notify them in
writing that this has been done and that the unlawful layoffs
will not be used against them in any way.

The make—whole remedies described above shall be comput-
ed in accordance with F. W. Woolworth Co., 90 NLRB 289
(1950), with interest at the rate prescribed in New Horizons,
283 NLRB 1173 (1987), compounded daily as prescribed in
Kentucky River Medical Center, 356 NLRB 6 (2010). In ac-
cordance with King Soopers, Inc., 364 NLRB No. 93 (2016),
the Respondent shall compensate Hancock and Sevigny for
search-for-work and interim employment expenses regardless
of whether those expenses exceed interim earnings. Search-for-
work and interim employment expenses shall be calculated
separately from taxable net backpay, with interest at the rate
prescribed in New Horizons, supra., compounded daily as pre-
scribed in Kentucky River Medical Center, supra. In accord-
ance with Don Chavas, LLC d/b/a Tortillas Don Chavas, 361
NLRB 101 (2014), the Respondent shall compensate Hancock,
Sevigny, and any other affected mechanics and meter special-
ists for the adverse tax consequences, if any, of receiving lump-
sum backpay awards, and, in accordance with AdvoServ of New
Jersey, Inc., 363 NLRB No. 143 (2016), the Respondent shall,
within 21 days of the date the amount of backpay is fixed either
by agreement or Board order, file with the Regional Director
for Region 12 a report allocating backpay to the appropriate
calendar year for each employee. The Regional Director will
then assume responsibility for transmission of the report to the
Social Security Administration at the appropriate time and in
the appropriate manner.

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended order.”!

ORDER

The Respondent, Glades Electric Cooperative, Inc., Lake
Placid, Moore Haven, and Okeechobee, Florida, its officers,
agents, successors, and assigns, shall

1. Cease and desist from

(a) Failing and refusing to bargain collectively and in good
faith with the Union concerning the wages, hours, and other
terms and conditions of employment of our employees in the
following unit:

All employees in the classifications of Ground Man, Meter

SUIf no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for
all purposes.
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Specialist, Warehouse Specialist, Mechanic, 1st Year Appren-
tice, 2nd Year Apprentice, 3rd Year Apprentice, Certified
Meter Technician, Certified Lineman, Certified Substation
Technician, Journey Meter Technician, Journey Lineman,
Journey Substation Technician, Lead Lineman, Lead Substa-
tion Technician, and Lead Meter Technician; excluding su-
pervisor personnel, including staking supervisors, professional
personnel, technical and office clerical employees, including
those who act in a confidential capacity to the Cooperative,
and all other employees not specifically included.

(b) Eliminating classifications in the bargaining unit without
the consent of the Union or a Board order.

(c) Unilaterally changing the wages and other terms and
conditions of employment of unit employees without notifying
and, upon request, bargaining with the Union.

(d) Refusing to accept and process grievances filed on behalf
of bargaining unit employees.

(e) Bypassing the Union and dealing directly with employees
in the Unit concerning their terms and conditions of employ-
ment.

(f) Laying off employees due to their union activity or the
filing and pursuit of unfair labor practice charges with the
Board on their behalf.

(g) Interrogating employees concerning their union sympa-
thies.

(h) Threatening to lay off employees due to their union activ-
ity or the filing and pursuit of unfair labor practice charges with
the Board.

(1) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

(j) Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(k) Recognize and, upon request, bargain with the Union
concerning the wages, hours, and other terms and conditions of
employment of the employees in the Unit.

(m) Within 14 days from the date of this Order, rescind the
elimination of the mechanic and meter specialist job classifica-
tions and the consequent transfer of work performed by these
positions to positions outside the unit.

(n) Within 14 days from the date of this Order, offer the em-
ployees who previously held the positions of mechanic and
meter specialist reinstatement to the positions, with the same
wages, benefits, and other terms and conditions of employment
they had before the classifications were eliminated.

(o) Make the former mechanics and meter specialists whole
for all wages and benefits lost as a result of the elimination of
those positions, in the manner set forth in the remedy section of
this decision.

(p) Within 14 days from the date of this Order, offer Emily
Hancock and Chad Sevigny reinstatement to their former meter
specialist positions, without prejudice to their seniority or any
other rights or privileges they previously enjoyed.

(q) Make Emily Hancock and Chad Sevigny whole for any
loss of earnings and other benefits as a result of the discrimina-
tion against them, in the manner set forth in the remedy section
of this decision.

(r) Within 14 days from the date of this Order, remove from
its files any references to the unlawful layofts of Emily Han-
cock and Chad Sevigny, and, within 3 days thereafter, notify
them in writing that this has been done and that the unlawful
layoffs will not be used against them in any other way.

(s) Accept and process the Union’s grievance concerning the
January 7, 2016 verbal warning issued to Emily Hancock.

(t) Within 14 days after service by the Region, post at its fa-
cilities in Lake Placid, Moore Haven, and Okeechobee, Florida,
copies of the attached notice marked “Appendix.”>? Copies of
the notice, on forms provided by the Regional Director for Re-
gion 12, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and main-
tained for 60 days in conspicuous places including all places
were notices to employees are customarily posted. In addition
to physical posting of paper notices, notices shall be distributed
electronically, such as by email, posting on an intranet or Inter-
net site, and/or other electronic means, if the Respondent cus-
tomarily communicates with its employees by such means.
Reasonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these pro-
ceedings, the Respondent has gone out of business or closed the
facilities involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the notice to
all current employees and former employees employed by the
Respondent at any time since November 30, 2015.

(u) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Regional Director attesting to the
steps the Respondent has taken to comply.

Dated, Washington, D.C., June 1, 2017

APPENDIX

NoTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT fail or refuse to recognize and bargain collec-
tively with the International Brotherhood of Electrical Workers,

32 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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Local 1933, AFL—CIO (the Union), as the exclusive collective-
bargaining representative of our employees in the below appro-
priate unit, with respect to wages, hours, and other terms and
conditions of employment:

All employees in the classifications of Ground Man, Meter
Specialist, Warehouse Specialist, Mechanic, 1st Year Appren-
tice, 2nd Year Apprentice, 3rd Year Apprentice, Certified
Meter Technician, Certified Lineman, Certified Substation
Technician, Journey Meter Technician, Journey Lineman,
Journey Substation Technician, Lead Lineman, Lead Substa-
tion Technician, and Lead Meter Technician; excluding su-
pervisor personnel, including staking supervisors, professional
personnel, technical and office clerical employees, including
those who act in a confidential capacity to the Cooperative,
and all other employees not specifically included.

WE WILL NOT eliminate positions, including mechanic and
meter specialist, from the bargaining unit without the Union’s
consent or an order of the National Labor Relations Board (the
Board).

WE WILL NOT unilaterally change your wages or other terms
and conditions of employment without notifying and, upon
request, bargaining with the Union.

WE WILL NOT refuse to accept and process grievances filed
by the Union on your behalf.

WE WILL NOT bypass the Union and deal directly with our
employees in the above-described bargaining unit concerning
your wages, benefits, or other terms and conditions of employ-
ment.

WE WILL NOT lay you off due to your union activity or your
Union’s filing and pursuit of unfair labor practice charges on
your behalf with the Board.

WE WILL NOT interrogate you concerning your union sympa-
thies.

WE WILL NOT threaten you with layoff due to your union ac-
tivity or your Union’s filing and pursuit of unfair labor practice
charges on your behalf with the Board.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act.

WE WILL recognize the Union as the exclusive collective-
bargaining representative of employees in the above-described
unit and, upon request, bargain collectively and in good faith
with the Union concerning the unit employees’ wages and other
terms and conditions of employment.

WE WILL, within 14 days from the date of this Order, rescind
our unlawful elimination of the mechanic and meter specialist
job classifications and our consequent transfer of the work per-
formed by these positions to positions outside of the unit.

WE wiLL, within 14 days from the date of this Order, offer

the employees who previously held the positions of mechanic
and meter specialist reinstatement to the positions, with the
same wages, benefits, and other terms and conditions of em-
ployment they had before we unlawfully eliminated the classi-
fications.

WE WILL pay the former mechanics and meter specialists all
wages and benefits they lost, as a result of our unlawful elimi-
nation of those positions.

WE wiLL, within 14 days from the date of this Order, offer
Emily Hancock and Chad Sevigny reinstatement to their former
meter specialist positions, without prejudice to their seniority or
any other rights or privileges they previously enjoyed.

WE WILL pay Emily Hancock and Chad Sevigny all wages
and benefits they lost, as a result of our unlawful layoffs of
them.

WE WILL compensate Emily Hancock and Chad Sevigny for
search-for-work and interim employment expenses they in-
curred after we unlawfully laid them off.

WE WILL compensate Hancock, Sevigny, and any other af-
fected mechanics and meter specialists for the adverse tax con-
sequences, if any, of receiving a lump-sum backpay award.

WE WILL, within 14 days from the date of this Order, remove
from our files any references to the unlawful layoffs of Emily
Hancock and Chad Sevigny, and, within 3 days thereafter, noti-
fy them in writing that this has been done and that the unlawful
layoffs will not be used against them in any other way.

WE WILL accept and process the Union’s January 18, 2016
grievance over our discipline of Emily Hancock on January 7,
2016.

GLADES ELECTRIC COOPERATIVE, INC.

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/12-CA—-168580 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1015 Half Street, S.E., Washington, D.C. 20570, or by calling
(202) 273-1940.




